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Preface:

Why am | writing this book on the legal philosophy of Islamic law? Much has been
written on Islamic legal philosophy and thousands of books have been written on this subject
in different languages. Several Islamic scholars have produced books on this topic from
different perspectives and yet, why do we need one more book on the same subject? It is not
my objective here to repeat what has already been written or give any descriptive narrative for
what has already been said about Islamic legal philosophy rather | would like to put forward
some new ideas and new concepts in this study. It has been argued that the civilizational
development of the Muslim world should be re-constructed on the foundation of Islamic legal
philosophy once again. It has been generally debated that the Muslim world is suffering from
an intellectual crisis. In his book, (Crisis of Muslim mind, 1981) Abu Sulayman argues that the
Muslim world has been inflicted by some intellectual crisis. He argues that the Muslim mind
today has failed to appreciate dramatic changes that have taken place in this modern world.
Moreover, the Muslim community has failed to read the inner dimensions of its own sacred
texts of the Holy Qur’an and Hadith literature.

The chaotic socio-economic, religious and political conditions of Muslim world today are
nothing but clear reflection of the crisis of the Muslim mind. Lack of creativity, stagnation of
thought, and backwardness of the Muslim world in development support this claim. Today the
Muslim world is in a socio-religious and political pandemonium. Politically, the Muslim world
is lagging far behind in democratic values. Religiously, the Muslim world is polarised into
many ideological groups. All this illustrates the acute nature of crisis of the Muslim mind in
this modern world. Some academics blame the Muslim history for this crisis. Some others
blame the religious thought of the Muslim community for this crisis. From late Fazlul Rahman,
to the contemporary scholar Tarig Ramadan, hundreds of modern Islamic scholars demand a
radical reformation of the Muslim mind. In a recent study, Hossein Askari and his colleagues
have initiated Islamcity program to assess economic and human development of Muslim
countries and to venture some strategic plans to develop the Muslim countries in line with
Islamic teaching. Hossein Askari (2017) vividly illustrate the pathetic conditions of the Muslim
world in this way. “Since ww2, the political, economic and social progress of Muslim countries
has been inadequate for building thriving communities. The state of Muslim countries, poverty
alongside opulence, inequality of opportunities in education and general advancement,
economic and social malaise, pervasive injustice, political oppression and, above all,
ineffective institutions-has created resentment, anger, and hopelessness. In turn, these realities
have contributed to the growing East-West divide and the rising menace of worldwide terrorism
with the United States engulfed in an endless war the world over since 9/11. Short-term
initiatives, which have included western support for oppressive Muslim rulers and a variety of
covert and military options, have, if anything made conditions worse and likely to make a
turnaround ever more difficult over the long run”. (Hossein Askari, 2017. P.1).

What is the way out from these pathetic conditions? How could the Muslim world come out of
these social evils? Muslim academics have proposed many strategic plans to come out of this
social mess. Some argue that the Muslim reformation should be done through political
revolutions, some others argue it should be done through education development, some others
contend it should be done through economic development and yet, another group of Muslim
intellectuals argues that it should be done through religious reform. Ismael al-Farouqi and his
associates , with their Islamization of knowledge model, Shiekh al-Yamani and his associates,
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with their reformation of Islamic legal theory model, Tarig Ramadan and his associates, with
their Islamic ethical legislation model, Ahamad Raistini and his associates, with their Islamic
legal philosophical study model, Mukhtar al-Shangithi and his associates, with their political
reformation model, Jaser Sultan and his associates , with their reconstruction of Islamic
knowledge model, Hossein Askari and his associates, with their economic and human
development model, Ibrahim Al-Buleihy and his associates , with their liberalization of Islamic
thought model, Muhamed Arkoun and his associates, with their secularization of Islamic
thought model, all except Muhamed Arkoun and his associates, have attempted to create some
strategic plans sincerely to free the Muslim community from the grip of stagnation and
underdevelopment. Muslim scholars have a profound knowledge of traditional Islamic sciences
and vyet, their knowledge about modern world, its economy, geopolitics, new world order,
science and technology is very much shallow. A large percentage of Muslim clerics, scholars
and jurists have failed to appreciate and acknowledge rapid modern changes that take place
around them in this age of globalization. They have failed to identify and examine the huge
socio-economic and political phenomenon that takes around them. They have also failed to
recognise the huge challenges that the humanity faces today. Without appreciating all these
modern changes most of Muslim clerics, scholars, and jurists try to find solutions for the
problems of Muslim communities today in historical precedents of past the Muslim intellectual
heritage. This study explores the different aspects of Islamic legal philosophy (Magasid al-
Shari’ah) from historical and practical dimensions. The sources of Islamic law are limited in
certain scriptural texts, historical legal precedents and supplementary legal sources. Yet, human
challenges and problems are unlimited.

This study is an attempt to explore the intriguing relationship between social and legal changes
in Islamic law. First part of this book analyses the historical, social, and theological factors
that contributed to the marginalization of the Magasid al-Shari’ah in classical Islamic legal theory.
The original idea of magasid stems from the scholastic endeavours of the early jurists who
interpreted the scriptural texts to understand the ratio legis of the texts. This book evaluates
the ideas of classical scholars on the subject matter of the general philosophy of law and
explores the inherent relationship of maslaha to the general philosophy of Islamic law. The
second part of this book examines the contribution of Imam al-Shatibi to the general philosophy
of Islamic law. It also traces the political, economic and social background of Muslim Spain to
understand al-Shatibiis legal thought in an historical context. The focus is given to the chapter
of maggsid from his monumental work of al-Muwafaqar to examine al-Shatibi’s methodology in
creating the doctrines of maqasid. The significance of the internal relationship of the texts in al-
Shatib1’s legal interpretation has been highlighted here. Most Islamic reformists and modernists
consider al-Imam al-Shatibi as an architect of Islamic legal philosophy: (Magasid al-Shari’ah).
They believe that his legal thought provides us with many legal precedents to incorporate the
social changes of modern days. we also analyse the extent of al-Shatibi’s influence in the
writing of modern Muslim scholars.

Modern Islamic scholars provide some fascinating definitions and meanings to the doctrines of
maqasid incorporating social changes. This book highlights that the legal philosophy of Islamic
law (Magasid al-Shari’ah) can be used as an overriding legal mechanism that bridge the gap
between social and legal changes in Islam. The third part of this book examines the modern
development in the study of the general philosophy of Islamic law. It evaluates the contribution
of the contemporary Muslim scholars to the development of the general philosophy of Islamic

www.manaraa.com



law with a special focus on the works of 11 contemporary Muslim scholars. This book also
examines some modern areas of human development such as social welfare, human rights,
politics of Muslim world, social justice, and human resource development of the Muslim world.
All this has been done in view of the general philosophy of Islamic law. Moreover, this book
examines how far does the Muslim world apply the ideals of the general philosophy of Islamic
law? It also evaluates the contention of Hossein Askari who argues that many Non-Muslim
countries are more Islamic in application of Islamic teaching on human welfare than many so-
called Muslim countries. Today, the western world is outstanding in many of its developmental
indices from education, economy, health, science, technology, space science social justice,
human rights and in many other fields. Classical Islamic scholars devised the legal philosophy
of Islamic law to guide the Muslim community in its developmental strategies. They argued
that Islamic legal philosophy was created to promote human interest.

Islamic teaching has been a driving force of Muslim development in early Islamic history and
yet, today, the Muslim community does not get much needed impetus from these instrumental
driving of Islamic sources. They no longer function as developmental inspirations for the
Muslim community. Islamic scholars such as Muhammad Kamal Imam, al-Qaradawi, Omer
Chapra, Hossein Askari, Tarig Ramadan, Jasser Auda, Jamal Atiyah, Taha Jabir Alwani and
many others argue that the general philosophy of Islamic law can be an instrumental guide for
the development of the Muslim world. They argue that all developmental policy strategies of
the Muslim world should be in line with the general philosophy of Islamic law. This book
explores some of these ideas and compares the core values of the general philosophy of Islamic
law with that of some the social values of the modern western world.

Among all projects and programmes proposed by different Muslim academics to save the
Muslim world from these pathetic socio-economic and political conditions, I find three projects
have more practical values and credentials. Mahbud ul-Haq, the architect of Human
development report has indeed, highlighted the welfare of people should be the focus of socio-
economic development. This is exactly what the classical Muslim jurists proposed through the
theories of the general philosophy of Islamic law and yet, Muslim economists and social
scientists failed to develop the ideas of late Dr Mahbub-ul-Hag in line with the general
philosophy of Islamic law. More recently, Dr Hossein Askari has proposed to develop Islamcity
index to evaluate socio-economic and human development of the Muslim world in line with
the general philosophy of Islamic law. He argues for this turnaround or to change the Muslim
world from these pathetic conditions, “Muslims would have to better understand Qur’anic
teachings and strive to establish effective institutions based on the Qur’an and the Hadiths to
replace the pronouncements of corrupt rulers, co-opted clerics and terrorists in Muslim
countries. Effective institution building, as recognised by Douglass North and others, take
much time. The condition of Muslim countries is path dependent and has been the result of
centuries, or at least many decades, of missed opportunities, and unhelpful policies and
practices. The institutional scaffolding that is recommended in Islam.... requires a much higher
degree of morality and justice” (Askari. 2017. P1).

Hossein Askari contends that he has created Islamcity indices to make some changes in socio-
economic and pollical conditions of the Muslim world. He says that “We believe that Islamcity
indices provide the compass and the basis for establishing effective institutions, restoring hope,
achieving sustainable development and for strengthening global order. These indices are based
on the teaching of the Qur’an and the life of the and practice of the Prophet Muhammad” (Ibid,
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pl). Moreover, recently, Dr Tarig Ramadan initiated the centre for the study of Islamic
legislation and Ethics (CILE) in Doha. The mission of this centre is to evaluate modern human
development in all human sciences from Islamic ethical perspectives, so that Islamic values
and morals could be protected from harmful human innovation and manipulation. This book
examines all these ideas and proposes that all these innovative ideas could help us to develop
the general philosophy of Islamic law into a fully-fledged strategic policy making machoism.
This is a revised version of my Ph. D thesis that | submitted to SOAS, University of London in
2004. | have made many amendments to my original work on this subject.

10
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Part one:
Chapter one: 1

The significance of the general philosophy of the Islamic law:

Literally, the term Magasid al-Shari’ah has been translated as objectives of Islamic law by
many Islamic scholars and yet, this term has been technically and theoretically used as a new
legal doctrine in Islamic legal studies. This term has been used in a wider meaning with new
implications. It has been named as a general philosophy of Islamic law and has evolved as an
independent Islamic branch of legal science in Islamic legal studies. The subject matter of the
Islamic legal philosophy of law (Magasid al-Shari’ah) has been more vigorously debated and
discussed today than ever before in the legal history of Islamic law. In recent times, a genre of
literature on the legal philosophy of Islamic law has dramatically increased. Islamic
conferences, talks and seminars are frequently held in many parts of the Muslim world on the
theme of Islamic legal philosophy. Unlike traditional methods of learning Islamic law in the
past, present Muslim students of Islamic law have begun to read Islamic law, focusing on the
subject matter of Islamic legal philosophy. Traditionally, the legal philosophy of Islamic law
(Magqasid al-Shari’ah) i regarded as a part of Islamic legal studies. Primarily, it was developed to
understand and appreciate the rationale of Islamic law. Initially, this aspect of Islamic legal
study has been only a branch of traditional studies in the legal theories of Islamic jurisprudence.
(Usul al-figh). However, today, this branch of study in Islamic law has grown dramatically. It
has become a fully-fledged branch of Islamic science. Islamic centres and Islamic universities
have begun to teach Islamic legal philosophy as one of their core subjects in Islamic studies.
But, most of the writing on Islamic legal philosophy has been theoretical and historical. Most
these works on the legal philosophy are repetitive and are copied from one generation to
another generation. Traditionally, it is assumed that Islamic legal philosophy is a subject that
deals purely with some aspects of Islamic laws: namely the laws of Islamic rituals, Islamic
forms of worships, Islamic punishment laws, Islamic laws of marriage and divorce, Islamic
laws of inheritance and endorsement, or Islamic laws of business transactions. Yet, today an
attempt has been made to relate Islamic legal philosophy to all aspects of life in the Muslim
community.

Islamic legal philosophy has been used to evaluate all human developments in the light
of Islamic teaching and moral values. Today, modern Islamic scholars have developed a new
comprehensive system of researching into the Islamic legal philosophy. They have examined
many modern problems and challenges in the light of general philosophy of Islamic law.
Unlike in the past, people today do not have any difficulty to accessing for information on any
subject, information is easily available, yet, what is important today is how do we analyse it
and how do we relate the information to our modern problems and challenges? Likewise, there
is a wealth of information on Islamic legal philosophy today. For the last fourteen hundred
years, Muslim scholars, jurists, and academic have produced a genre of Islamic literature on
the legal philosophy of Islamic law. It is not all about how much information we have about
Islamic law today but how do we assess it and how do we relate it to this complicated modern
world? The Muslim world produces thousands of Muslim scholars each year and many of them
are experts on Islamic studies and yet, they find it difficult to relate what they learn to the
modern social condition of this complicated world. The science of the general philosophy of
Islamic law provides some vibrant and dynamic mechanisms to relate Islamic teaching to
modern social conditions without distorting or twisting the pure teaching of the divine message.
It bridges the gap between the historical legacies of Islamic past and the scientific development
of the modern world. It relates the past legacy of Islamic heritage with the present-day realities
of modern world. It directs Muslim jurists to read and understand modern social conditions in
a holistic approach in light of the divine texts taking into account both the literal and contextual

11
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meaning of the texts. Therefore, this science of the legal philosophy of Islamic law can be a
dynamic and vibrant research methodology for studying the challenges of the modern Islamic
world. It is argued that Islamic civilization is enshrined with all the potential for civilizational
progress and development. Yet, all developmental statistics and indexes tell us that the Muslim
world is lagging all other nations in the areas of progress and development. Why is it that the
Muslim world is lagging? The past glories of the Islamic civilization are still vivid in the minds
of the Muslim community and yet, why cannot they make such developmental progress in the
modern world as they did 800 years ago in the middle ages? What went wrong with Muslim
minds? Why are Muslim minds no longer as productive as they had been in the past?

Muhammad al-Ghazalt (d.1999) argues that “The Muslim world will never reclaim its
historical and intellectual legacy unless it excels in worldly sciences. As it excels in the
religious sciences of traditional branches of Islamic knowledge it should excel in the physical
sciences that enhance the progress and development of world civilizations. Enhancing the
knowledge of the physical sciences is imperative to the nation building process of any
civilization. These branches of knowledge are indispensable for the survival of civilization in
this modern world. Seeking these branches of knowledge should exceed all types of optional
Islamic rituals. Allah will not accept optional rituals until we fulfil our obligations in religion.
So, a Muslim man who is busy with his optional religious rituals at the expense of learning the
skills of agriculture, industry, engineering, physics, chemistry or any medical sciences is
indeed, ignorant in Islam” (Muhammad al-Ghazali, 2003, p.62).1t is very often said by some Muslim
clerics that the Muslim world is falling behind all other world civilizations because we do not
follow the teachings of Islam. This claim that we do not follow Islamic teaching is a contentious
and debatable one. But, in fact we follow Islamic teachings not as the Qura’n and Prophetic
traditions demand from us, but rather as we understand Islamic teachings. Today, the Muslim
world follows Islamic teaching in its distorted form. The Islam of Salafi groups is somewhat
different from the Islam of moderate groups and the Islam of mystical groups is somewhat
different from the Islam of Salafi groups; likewise, the Islam of moderate groups is somewhat
different from the Islam of Salafi and mystical groups. So, it can be realistically argued that
there is nothing wrong in the teaching of Islam, but the error lies in the minds of Muslims who
read the teaching of Islam differently in accordance with their level of intelligence and
understanding. Some Muslims read the religion of Islam as a set of religious rules and
regulations that have been enshrined in divine revelation to enhance the spiritual development
of Muslims. Some others read Islam as a set of divinely inspired rules and regulations that are
revealed by Almighty Allah that regulate the entire life of the Muslim community in
preparation for the success of the next life. For them all human affairs, worldly or otherwise
spiritual, are regulated by the teaching of Islam: This Muslim group reads the Islamic teaching
as a set of religious and social values that Allah revealed to the Prophet Muhammad to guide
humanity. For them the religion of Islam is not merely a set of spiritual rules and regulations,
rather that Islam is a set of civilizational guidance and social values. This type of polarised
reading into Islamic teaching has left its impact and implications on Muslim communities
today.

It is very often asked how Islamic civilization descended to this level of decay and
decline? How did the Muslim world descend to this level of backwardness? Why does the
Muslim world suffer this long-time stagnation in all fields of development? All other nations
or civilizations such as Indian, Chinese and many Far East countries have progressed in all
aspects of development and yet, many Muslim countries have not? Traditionally, some Islamic
groups have been saying that the Muslim world is lagging because it does not follow divine
guidance as it should. The Muslim world has deviated from the true path of Islamic faith that
is why it is falling behind many nations. Yet, some academics and intellectuals question such
postulations. They argue that it is not the religion of Islam that we should blame rather a

12
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distorted form of Islam that some Muslim groups invented and innovated. The Muslim world,
to some extent, has failed to apply Islamic ethical, social and religious values or methodological
and systematic order. It has failed to appreciate and apply the physical laws of this universe to
enhance its development process. Sheikh Taha Jabir al-‘alwani who has been living in US for
the last three decades has noticed this problem accurately and comprehensively. He says that
neither classical Islamic legal treatises nor pre- Islamic literatures give any ready-made answers
for hundreds of issues the Muslims face today in this modern world. This does not mean we
should undermine or belittle the contribution of classical Islamic jurists rather their
contributions, scholastic works, and legal reasoning are time constrained. Their ideas, legal
opinions and legal perspectives may have been suitable and fitting for their time and age but,
today we live in a different world with different human problems. (al‘alwani: 2012.pp 20-22).
Hence, he proposes that we must return to the Holy Book of Allah and His Prophet to find
solutions to the problems of humanity. Why? he argues that the Qur’an is a universal book,
that deals with universal issues and problems. It speaks about the cosmos and its functions, it
speaks about human actions and activities, it speaks about animate and inanimate objects of
this universe. Its guidance is not limited to any place or any time rather its universal guidance
is for all humanity. It is the only book that could correct all distorted divine messages of all
previous prophets, therefore, ‘Alwani argues that we should return to the Book of Allah to
resolve ever-increasing problems of humanity. (lbid: 2012.p 20-23). Indeed, there is nothing
wrong in seeking guidance and getting lessons from the past intellectual heritage of Muslim
past. Yet, those historical precedents and intellectual heritage do not always give ready-made
solutions for the problems of contemporary Muslim community. The challenges and problems
that the Muslim community faces today are totally different from that of our previous
generations and communities. Mere adherence to sacred texts of Holy Qur’an and Prophetic
traditions would not be always viable and practical rather Muslim intellectuals should read and
understand the texts considering the general philosophy of Islamic law, taking into account the
modern social changes.

This book may appear seemingly contentious and yet, | will substantiate my
contentions with evidence and logical reasoning. The legal philosophy of Islamic law has been
theoretical doctrine for many centuries in Islamic legal history. Initially, the legal theories or
methodologies of Islamic law (Usal al-figh) were designed by Imam Al-Shafi i (d.204/ 825) to
facilitate the subtraction of rules from primary and subsidiary sources of Islamic law and yet,
modern Islamic scholars find many shortcomings and defects in the functional nature of (Usil
al-figh. The primary contention of this book is that the doctrines of Islamic legal philosophy
could be devised as strategic developmental tools to meet the challenges of social changes in
modern times. New ideas of Islamic legal philosophy created by modern Islamic scholars can
serve as instrumental legal and social tools for the development of the Muslim community in
all fields. These ideas could fill in the rupture between the glorious past of Islamic civilization
and the challenges of modern times. The focus of the study on the general philosophy of
Islamic law should shift from legal studies into all-inclusive study of Islamic civilization. It
should focus how to create a modern model of Islamic civilization in the age of digital
technology and artificial intelligence. Islam is a complete way of life and Islamic teaching
regulates all aspects of human life. Its guidance is universal guidance. Its guidance is applicable
in all ages and places. So, the general philosophy of Islamic law should be developed as a
holistic civilizational strategic development tool to guide the Muslim community in all walk of
life. Islamic law constitutes less than 10% of broader Islamic teaching and yet, the focus of
Islamic jurists has been mainly on legal interpretation at the expense of socio-economic,
political and development studies. Many classical and modern Muslim jurists failed to present
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Islam as complete way of life. The legal philosophy of Islamic law has been a theoretical
doctrine for many centuries in Islamic legal history. Islamic legal philosophy could have been
a driving tool for the socio-political, economic and educational development of Muslim world
and yet, contemporary Muslim scholars have failed to develop the general philosophy of
Islamic law as a fully-fledged developmental mechanism. Initially, legal theories or
methodologies of Islamic law (Usil al-figh) were created by Imam Al-Shafi‘i (d.204/ 825) to
facilitate the subtraction of rules from primary and subsidiary sources of Islamic law but
modern Islamic scholars find many defects in the functional nature of (Usal al-figh). For this
reason, they propose to replace or substitute the legal methodology of (Usi/ al-figh) with legal
philosophy of Islamic law (Magasid al-Shari’ah). They propose to replace or substitute the legal
methodology of (Usil al-figh) with legal philosophy of Islamic law. The arguments for and
against this proposal have been ranging for many decades among modern Islamic legal scholars
and yet, the primary objective of this book is not to deal with those theoretical arguments. My
intention here is to examine to what extent the general philosophy of Islamic law could be
enhanced and developed as a fully-fledged developmental mechanism for the Muslim world.
After all, many classical Islamic scholars argued that the central themes of general philosophy
of Islamic law is to promote and protect public interest and welfare of Muslim community in
its educational, economic, socio-religious and environmental development and progress. What
is the uniqueness of this book? In what ways, this book is different from all what has been
written on Islamic legal philosophy. First, we do not limit the scope and leverage of Islamic
legal philosophy (Magasid al-Shari’ah studies) in Islamic law alone, rather the scope and leverage
of Islamic legal philosophy (Magasid al-Shari’ah) encompasses and covers entire human life in
all aspects.

This study explores the different aspects of Islamic legal philosophy (Magasid al-
Shari’ah) from historical and practical dimensions. The sources of Islamic law are confined and
limited to certain scriptural texts, historical legal precedents and supplementary legal sources.
Yet, the human challenges and problems are unlimited. This study is an attempt to explore the
intrigue relationship between social and legal changes in Islamic law. The introductory chapter
analyses the historical, social, and theological factors that contributed to the marginalization of
the Magasid al-Shari’ah in the classical Islamic legal theory. The original idea of magasid stems
from the scholastic endeavours of the early jurists who tried to rationalise or rationally interpret
certain parts of the scriptural texts to understand the ratio legis of the texts. Thus, our thesis
evaluates the ideas of classical scholarship on the subject matter of the general philosophy of
law considering the different views of classical scholars prior to al-Shatibi’s. Moreover, we
endeavour to explore the inherent relationship of maslaha to the general philosophy of Islamic
law considering various opinions of classical scholars. We also examine the political, economic
and social background of Muslim Spain to understand al-Shatibits legal thought in an historical
context and to see the extent of his influence from his social environment. The focus is given
to the chapter of magdsia from his monumental work of al-Muwafagar to discuss al-Shatibi’s
methods and methodologies in creating the doctrines of magasid. The significance of the internal
relationship of the texts in al-Shatib1’s legal interpretation is examined here. Most Islamic
reformists and modernists consider al-Imam al-Shatibi as an architect of Islamic legal
philosophy: (Magasid al-Shari’ah). They believe that his legal thought provides us with many
legal precedents to incorporate the social changes of modern times. Here, we analyse the extent
of al-Shatibt’s influence on the writings of modern scholarship. Modern Islamic scholars
provide some fascinating definitions and meanings to the doctrines of magasid in a modern
paradigm incorporating social changes. We examine the scope and structure of the doctrines of
magasid in the writings of modern Islamic scholarship. This research highlights the fact that
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the legal philosophy of Islamic law (Magasid al-Shari’ah) can be an overriding legal mechanism
that bridges the gap between social and legal changes in Islam. This is an all-inclusive legal
mechanism that incorporates all social changes in Islamic law considering basic public interest
and the welfare of the Muslim community and humanity.

Above all, the Islamic legal philosophy of Magasid al-Shari’ah could be an Islamic tool and
guiding source for the development and progress of Muslim countries. After all, the central
themes of Magasid al-Shari’ah deal with issues of human resources development and progress.
yet, the definition of development and progress in Islam is slightly different from the notion of
development and progress in western countries. Often the concept of development and progress
in western countries are mostly affiliated with material development and progress at the
expense of spiritual, moral, ethical and religious development and fulfilment. Spiritual and
religious development take precedence in the notion of Islamic development. The Islamic
notion of development takes both worldly and eschatological success into account. It fulfils the
requirement and needs of body and soul. The Islamic notion of development is designed to
meet the physical and spiritual needs of human beings. In that sense, the notion of Islamic
development is a holistic concept. | have attempted to primarily deal with two research
questions. Why do we need a general philosophy of Islamic law today? How do we try to apply
it in the modern world? Or what mechanism should we apply in implementation of the legal
philosophy of Islamic law? Moreover, | have contended in this book that the central themes of
legal philosophy are applied more in Non-Muslim western countries today than in Muslim
countries. Today, the western world is shining in many of its developmental indices from
education, economy, health, science, technology, space science social justice, human rights in
many fields. The classical Islamic scholars originated the legal philosophy of Islamic law to
guide the Muslim community in its all aspects of developments. They argued that the Islamic
legal philosophy was created to promote human interest and welfare in this life and in the next
life to come. The Holy Qur’an and Islamic teachings have been driving forces of Muslim
development in many epochs of early Islamic history and yet, today, the Muslim community
does not get much needed impetus and incentives from Islamic sources and they no longer
function as developmental inspirations for the Muslim community. Islamic scholars such as
Muhammad Kamal Imam, Ahmad Raisini, Yousuf al-Qaradawi, Tariq Ramadan, Jasser Auda,
Jamal Atiyah, Taha Jabir, ‘Alwani and many others argue that Islamic legal philosophy of
Islamic law can be an instrumental guide for the development of the Muslim world. They argue
that all developmental policy strategies of the Muslim world should be in line with general
philosophy of Islamic law. This book explores some of these ideas and compares the core
values of general philosophy of Islamic law with that of some of the social values of the modern
western world. As a prelude to this study, | have given some reasons why we need to have
profound knowledge in the general philosophy of Islamic law. | have outlined some reasons
why we should learn about it and highlighted the relevance of the legal philosophy of Islamic
law to the modern Islamic world.
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a) The general philosophy of Islamic law and its relevance to modernity.

In his recent article (Tech world: welcome to the Digital Revolution) Kevin Drum (2018) argues
that modernity, modern development, democracy, capitalism, colonization, modern war,
nationalism, human equality, modern discoveries, inventions, and geopolitics of the nineteenth
and twentieth centuries are mere footnotes of the Industrial Revolution. He further contends
that the world is right now “at the dawn of a second Industrial Revolution, this time a digital
revolution, even greater than that of the first. That said, this revolution hasn’t started yet. The
marvels of modern technology are everywhere, but so far, all that has been invented are better
toys. ......... Artificial intelligence, or Al, has been an obsession of technologists practically
since the computers were invented, .... Even today, Al is still in its prenatal phrase-answering
jerky! Questions, wining at chess, finding the nearest coffee shop-but real thing is not far. To
get there, what’s needed is hardware that’s as powerful as the human brain and software that
can think as capably...... In a survey of Al experts published in 2017, two thirds of respondents
agreed that progress “in AI” had accelerated in the second half of their careers. And they
predicted about a 50 percent chance that Al would be able to perform all human tasks by 2060”.
(Kevin Drum. 2018. Pp.43-46). It can be said that a huge technological revolution takes place in the
world of artificial intelligence. This digital revolution will have a far-reaching affect and impact
on the human civilization. This dramatical social change will need legal change to protect
humanity from harms and danger of digital revolution. The tools, machineries and machines of
digital revolutions could not only able to perform routine work, but also, “they will be as
capable as any person at everything from flipping burgers to writing novels to performing heart
surgery. Plus, they will be far faster, never getting tired, have instant access to all the world’s
knowledge, and boast more analytic power than any human. ....... The digital revolution is
going to be the biggest geopolitical revolution in human history. The industrial revolution
changed the world, and all it did was it replaced human muscle. Human brains were still needed
to build, operate, and maintain the machines......But the digital revolution will replace the
human brain. Anything, a human can do, human -level Al will also be able to do-but better.
Smart robots will have both the muscle to do the work and the brainpower to run themselves”
(1id. P. 46).

Nandan Nilekani brilliantly describes that Data technology or digital technology will
control world economy replacing oil and physical or natural resources. He argues that
“Data....is the new oil. It is the fuel of the modern economy, a valuable commodity that can be
bought, and sold, and a strategic resource for nations. Indeed, digital assets now matter for
more than physical ones”. (Nandan Nilekani. 2018. P.19). Quoting Tim Goodwin who says that
“Uber, the world’s largest taxi company, owns no vehicles. Facebook, the world’s most popular
media owner, creates no content. Alibaba, the most valuable retailer, has no inventory. And
Airbnb, the world’s largest accommodation provider, own real estate” digital technology is
going to influence human life in all aspects of life. It not only influences world economy,
security, education, politics but today’s big technology companies can influence what people
think™ (Ibid, p. 19). This is a short description of the digital world that the humanity is going to
encounter in coming decades. If Al would be able to perform most of human task in future
what would be implications of that on Islamic law? How do Muslim countries prepare for these
changes? Above all, how would Muslim jurists respond to this new development?

Klaus Schwab (2017), and Philip Larrey (2017) in their recent books argue that humanity
is going through a period of dramatic changes in the fields of digital technologies. “We are at
the beginning of a revolution that is fundamentally changing the way we live, work, and relate
to one another. In its scale, scope and complexity, what I consider to be the fourth industrial
revolution is unlike anything humankind has experienced before ...... think about the
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staggering confluence of emerging technology breakthroughs, covering wide-ranging fields
such as artificial intelligence (Al), robotics, the internet of things (10T), autonomous vehicles,
3D printing, nanotechnology, biotechnology, materials science, energy storage and quantum
computing, to name a few. Many of these innovations are in their infancy, but they are already
reaching an inflection point in their development as they build on and amplify each other in a
fusion of technologies across the physical, digital and biological worlds.” (Klaus Schwab ,2017,

p.1).

Highlighting the influence of modern technology Philip Larrey notes “Examine
almost any field and you will discover that digital technology has had some impact in that
sector, often to a profound degree. The International financial system is now inconceivable
without computers. Most financial translations are not completed by human beings, but rather
by ‘intelligent’ software programs. The popular image of the ‘floor’ at the New York stock
exchange has become anachronistic. Investors and traders may be hundreds of miles away from
Wall Street, and yet, oversee robotic transactions worth of billions of dollars each day. Doctors,
surgeons and nurses are adopting new technological advances to offer better healthcare to their
patients, such as minimally invasive surgery using robotic systems including the Da Vinci
Surgical System......... Interactive video-conferencing allows doctors to examine patients (and
in some cases, to treat them as well), even though they are miles away. 1BMs artificial
intelligence system, Watson (Which defeated the reigning champions of Jeopardy in 2011), is
being used at several hospitals in order to provide treatment recommendations for patients
suffering from lung cancer and other illnesses.In terms of the military use of digital technology,
there is no longer any doubt of the usefulness of certain technological advances in order to
provide assistance to every type of military interest. Drones are now commonplace around the
world, receiving processing information, but also intervening directly in different theatres of
war. The New York Times reported on a device manufactured by Lockheed Martin that can
choose its own targets, based on the artificial intelligence system contained aboard the missile
itself. These missiles are often referred to as ‘Fire and Forget’ for the missile will select the
best target to strike, given all the parameters involved. The United nations is trying to
implement a set of ethical principles that should be used to control legal autonomous weapon
system (LAWS) and hosted a convention in April 2015 in Geneva to discuss how to provide such
ethical rules to these weapons .......... most military leaders are not moving in the direction of
developing completely autonomous system, because they want to maintain control of various
weapon systems. ......... The popular media has recently published many sound bites from
prominent people in various sectors, warning us of the potential risks and dangers of general
Al. Such voices range from the brilliant astrophysicist Stephen Hawking, who stated that “the
development of full artificial intelligence could spell the end of the human race “to the Space
X and Teslea Fonder, Elon Musk, who believes that “artificial intelligence is potentially more
dangerous than nukes” (Philip Larrey (2017. pp3&4)

Klaus Schwab argues that “The fourth Industrial revolution, however, is not only about
smart and connected machines and systems. Its scope is much wider. Occurring simultaneously
are waves of further breakthrough in areas ranging from gene sequencing to nanotechnology,
from renewable to quantum computing. It is the fusion of these technologies and their
interaction across the physical, digital and biological domains that make the fourth industrial
revolution fundamentally different from previous revolutions”. (Klaus Schwab 2017. P8), Klaus
Schwab classifies the megatrends of the technological drivers of the fourth industrial revolution
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in three clusters: physical, digital and biological. He gives many examples to illustrate the
dramatic changes take place in many fields.

a) physical manifestations of the technological megatrends

1) Autonomous vehicles: “There are now many other autonomous vehicles including
trucks, drones, aircrafts and boats. As technologies such as sensors and artificial
intelligence progress, the capabilities of all these autonomous machines improve at a
rapid pace. It is only a question of a few years before low-cost, commercially available
drones, together with submersibles, are used in different applications. As drones
become capable of sensing and responding to their environment (altering their flight
path to avoid collisions), they will be able to do tasks such as checking electric power
lines or delivering medical supplies in war zones. In agriculture, the use of drones-
combined with data analytics- will enable more precise and efficient use of fertilizers
and water, for example.

2) 3D printing: Also called additive manufacturing, 3D printing consists of creating a
physical object by printing layers upon layer from digital 3D drawing or model. This is
the opposite of subtractive manufacturing, which is how things have been made until
now, with layers being removed from a piece of material until the desired shape is
obtained, by contrast, 3D printing starts with loose material and builds an object into a
three-dimensional shape using a digital template. The technology is being used in a
broad range of applications, from large (wind turbines) to small (medical implants). For
the movement, it is primarily limited to applications in the automotive, aerospace and
medical industries.

3) Advanced robotics: Until recently, the use of robots was confined to tightly controlled
tasks in specific industries such as automotive. Today, however, robots are increasingly
used across all sectors and for a wide range of tasks from precision agriculture to
nursing. Rapid progress in robotics will soon make collaboration between humans and
machines an everyday reality. .......... Advances in sensors are enabling robots to
understand and respond better to their environment and to engage in a broader variety
of tasks such as household chores.

4) New materials: Take advanced nanomaterials such as graphene, which is about 200
times stronger than steel, a million-times thinner than a human hair, and an efficient
conductor of heat and electricity. When graphene becomes price competitive (gram for
gram, it is one of the most expensive materials on earth, with a micrometre-sized flake
costing more than $1000), it could significantly disrupt the manufacturing and
infrastructure industries. It could also profoundly affect countries that are heavily
reliant on a commodity.

b).Digital manifestation of the fourth industrial revolution: In its simplest form, it can
be described as a relationship between things (products, services, places, etc) and people
that is made possible by connected technologies and various platforms. Sensors and
numerous other means of connecting things in the physical world to virtual networks are
proliferating at the astounding pace. Smaller, cheaper and smarter sensors are being
installed in homes, clothes and accessories, cities, transport and energy networks, as well
as manufacturing processes. ......... The digital revolution is creating radically new
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approaches that revolutionize the way in which individuals and institutions engage and
collaborate. For example, the blockchain, often described as a “distributed ledger” is a
secure protocol where a network of computers collectively verifies a transaction before it
can be recorded and approved. The technology that underpins the blockchain creates trust
by enabling people who do not know each other (and thus have no underlying basis for
trust) to collaborate without having to go through a neutral central authority-ie a custodian
or central ledger. The blockchain is a shared, programmable, cryptographically secure and
therefore trusted ledger which no single user controls and which can be inspected by
everyone.

c). Biological manifestation of the fourth industrial revolution: innovations in the
biological realm- and genetics in particular- are nothing less than breath-taking. In recent
years, considerable progress has been achieved in reducing the cost and increasing the ease
of genetic sequencing and, lately, in activating or editing genes. It took more than 10 years,
at a cost of $2.7 billion, to complete the Human Genome Project. Today, a genome can be
sequenced in a few hours and for less than a thousand dollars. With advances in computing
power, scientists no longer go by trial and error, rather, they test the way in which specific
genetic variations generate traits and diseases. Synthetic biology is the next step. It will
provide us with the ability to customize organisms by writing DNA. Setting aside the
profound ethical issues this raises, these advances will not only have a profound and
immediate impact on medicine but also on agriculture and the production of
biofuels.......... The ability to edit biology can be applied to practically any cell type,
enabling the creation of genetically modified plants and animals, as well as modifying the
cells of adult organisms including humans. ....... It is now far easier to manipulate with
precision the human genome within viable embryos means that we are likely to see the
advent of designer babies in the future who possess traits or who are resistant to a specific
disease.” (Klaus Schwab 2017. P28)

Tipping points expected to occur by 2025

10% people wearing clothes connected to internet

90% people having unlimited and free (advertising supported) by storage
1 trillion sensors connected to internet

The first robotic pharmacist in the US

10% of reading glasses connected to the internet

80% people digital presence in the internet

The first 3D printed car in production

The first government to replace its census with big data sources
The first implantable mobile phone available commercially

5% of consumers products printed in 3D

90% the population using smartphones

90% of the people will have regular access to the internet
Driverless cars equalling 10% of all cars in US roads.

First transplant of a 3D printed liver

30% corporate audits preformed Al

Tax collected first time by a government via a blockchain

Over 50% internet traffic to home for appliances and devices
Globally more trips/journeys via car sharing than in private cars.
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The first city with more than 50.000 people and no traffic lights
10% of global gross domestic product stored on blockchain technology

The first Al machines on a corporate board of directors

Sources: The Fourth Industrial Revolution: p26

Thus, the fourth industrial revolution is expected to bring dramatic changes to human
life. The impact and effect of the fourth industrial revolution is enormous in many ways.
“ The scale and breadth of the unfolding technological revolution will usher in
economic, social and cultural changes of such phenomenal proportions that they are
almost impossible to envisage........ one of the biggest impacts will likely result from a
single force: empowerment- how government relate to their citizens; how enterprises
relate to their employees; shareholders; and customers: or how superpowers relate to
smaller countries. The disruption that the fourth industrial revolution will have on
existing political, economic and social models will therefore require that empowered
actors recognise that they are part of a distributed power system that requires more
collaborative forms of interaction to succeed. (Klaus Schwab 2017. P28). Because of the
fourth industrial revolution, the machines are getting more powerful, stronger and more
intelligence than human beings. Today, Al and digital technology have more
capabilities and power not only to control human life but also to wipe out it entirely.
Philip Larrey argues that “In many ways, machines are already more “intelligence” than
we are, if you examine certain benchmarks: the speed of executing logical calculations;
the speed and extent of memory recall; capacity to search and analyse huge databases
of information; amount of storage of information. Machine with special sensors can
“visualize” sub-automatic realities, distant galaxies and objects within light frequencies
that far exceed the human eye’s capacity. The same is true for the range of ‘hearing’
different sounds, the detection of radiation in the environment.......... the moisture of
the soil in a field, temperatures of the air or water, and the list goes on” (Philip Larrey
(2017. pp3-5) yet, many experts point out these autonomous intelligence systems could
bring many risks and danger for humanity. Philip Larrey notes that “by definition, an
‘autonomous system’ is one in which the designer has not predetermined the responses
to every condition. Such systems would require deep safety measures to ensure that
they would not become harmful to human beings, and many people in the field are
working to ensure that these systems never harm society. A common response to the
creation of such intelligent systems is that they must be contained in a secure
environment, served from any contact with networks or other machines. (Ibid, p7).

It has been argued that Al and digital technologies will create so many ethical
problems for humanity. It is believed that these super intelligent systems will post
existential threat to human race in the future. It is reported that the leading scientists
such as Stephan Hawking, Stuart Russell, Max Tegmark and Frank Wilczek have
already predicted the dangers and risks of Al. “Whereas the short-term impact of Al
depends on who controls it, the long-term impact depends on whether it can be
controlled at all.... All of us should ask ourselves what we can do now to improve the
chances of reaping the benefits and avoiding the risks” (Ibid, 99). Klaus Schwab further
argues that “We may see designer babies in near future, along with a wholes series of
other edits to our humanity -from eradicating genetic diseases to augmenting human
cognition. These will raise some of the biggest ethical and spiritual questions we face
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as human beings...... technological advances are pushing us to new ethical frontiers of
ethics. Should we use the staggering advances in biology only to cure disease and repair
injury, or should we also make ourselves better human beings? If we accept the latter,
we risk turning parenthood into an extension of the consumer society, in which case
might our children will become commoditized as made-to- order-objects of our desire.?
........ consider the possibility of machines thinking ahead of us or even outthinking us.
Amazon and Netflix already possess algorithms that predict which films and books we
may wish to watch and read. Dating and job placement sites suggest partners and jobs-
in our neighbourhood or anywhere in the world- that their systems figure might suite
us best. What do we do? Trust advice provided by an algorithm or that officered by
family, friends or colleagues? Would we consult an Al-driven robot doctor with a
perfect or near perfect diagnosis success rate -or stick with the human physician with
the assuring bedside manner who has known us for years? When we consider these
examples and their implications for humans, we are in uncharted territory- the dawn of
a human transformation unlike anything we have experienced before.... Another
substantial issue relates to the predictive power of artificial intelligence and machine
learning. If our own behaviour in any situation becomes predictable, how much
personal freedom would we have or feel that we have to deviate from the prediction?
Could this development potentially lead to a situation where human beings themselves
begin to act as robots? This also leads to a more philosophical question. How do we
maintain our individuality, the sources of our diversity and democracy, in the digital
age? (bid 100).

In addition to the above-mentioned impacts and consequences, the fourth industrial revolution
IS going to some create economic and financial impacts as well. Philip Larrey argues that some
of ethical concerns about the new digital era have to do with job loss due to the widespread use
of robots and Al products. Today machines produce machines as in cases of processing plants
of motor vehicles. It is expected that machine laour would become cheaper than human labour.
Companies would prefer cheaper labour over expensive in the world of business completion.
It is suggested by some academics that human labour will be comparable to work done by a
horse in the future. It is sarcastically said that If someone were to offer to give you a horse free
of charge many people would not accept such an offer because it would be expensive to look
after it. It is predicted that hiring a human being in the future would be like hiring a horse? It
is even suggested some governments will begin to pay people not to go to work because letting
machines do all work would be cheaper. Such a scenario is not an impossible one (Philip Larrey
2017. P 8). It is expected that Al and digital technology will become highly sophisticated and
advanced many times more than human brains. Some people suggested that God should ensoul
machines in the future. Will God endow an artificial intelligent machine with a soul? Today
some IT experts have been debating this has been an ethical question in many countries. It is
difficult to agree with a such hypothetical question and yet, some academics have been debating
it for sometimes now. Philip Larrey makes this quote from Alan Turing from his influential
pater “computing machinery and intelligence. “It is admitted that there are certain things that
God cannot do, such as making one equal to two, but should we not believe that He has freedom
to confer a soul on an elephant if He sees fit? We might expect that He would only exercise
this power in conjunction with a mutation which provided the elephant with an appropriately
improved brain to minster to the needs of this soul. An argument of exactly similar form may
be made for the case of machines. It may seem different because it is more difficult to
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‘swallow’.” (Philip Larrey 2017. P 9). Both Klaus Schwab and Philip Larrey outline some of
ethical problems and concerns that digital technology and Al could bring to humanity.

“The mind -bogging innovations triggered by the fourth industrial revolution, from
biotechnology to Al, are redefining what it means to be human. They are pushing the
current thresholds of life span, health, cognition and capabilities in ways that are
previously the preserve of science fiction. As knowledge and discoveries in these fields
progress, our focus and commitment to have ongoing moral and ethical discussions is
critical. As human beings and as social animals, we will have to think individually and
collectively about how we respond to issues such as life extension, designer babies,
memory extraction and many more.”. ........ “we are confronted with new questions
around what it means to be human, what data and information about our bodies and
heath can or should be shared with others, and what rights and responsibilities we have
When it comes to changing the very genetic code of future generations. ........ The
social, medical, ethical and psychological challenges they pose are considerable and

need to be resolved or at the very least, properly addressed”. (Klaus Schwab, 2017, pp23&
98)

How do we evaluate and gauge all these dramatic digital and artificial
revolutions in the light of the general philosophy of Islamic law? To what extent, these
dramatic intellectual revolutions are acceptable in accordance with the principles of the
general philosophy of Islamic law? one of the fundamental principles of the general
philosophy of Islamic law is to promote and enhance human intellect and yet, today, the
development of supper intelligent software, Al and digital technologies is posting an
existential threat to humanity. Moreover, they have created many ethical and moral
problems and concerns to humanity. Therefore, to what extent, these digital technologies
are acceptable in Islamic law? Take for instance, the case of designer babies. Does this
clash with Qur’anic prediction of “surely they will change Allah’s creation” (Qur’an: 4: 119)?
Prof Zaghlool al-Najjar one of leading Islamic scientists argues that “Human cloning or
designer babies’ projects” are some intellectual attempt to alter and change Allah’s
creation. Allah created human beings with some biological characteristic and traits. Human
reproduction is one of divine signs in this universe. Allah created some emotional,
psychological, physical and romantic bond between man and woman to produce babies in
a natural and pleasant way. To go against this divinely designed biological system is not
acceptable in Islam. Moreover, in the context of the above-mentioned Qur’anic verse, it is
a handy work of devils to make any change in the creation of Allah. So, can we describe
the human cloning activities or designer baby activities are works of devil? Some religious
scholars may come to such a conclusion. Likewise, the production of the autonomous
weapon systems to some extent, are unethical in Islamic law. Some products of artificial
intelligence and digital technologies are not only challenging human identities they are
indeed, challenging mere existence of human race. Therefore, some of these products go
against some basic ethical and moral teaching of Islamic law.

What is the relevance of the general philosophy of Islamic law to the modernity? What
kind of connection that the general philosophy of Islamic law has with modernity? How far the
general philosophy of Islamic law agrees with the notion of the modern development? What
kind of modernity the general philosophy of Islamic law promotes and what kind of modernity,
it does not promote? The focus of this book is not about modernity. Rather this book examines

22

www.manaraa.com



the general philosophy of Islamic law and its response to the social changes. The general
philosophy of Islamic law is designed to respond to any modern challenges and the social
realities that the Muslim community encounters anytime. In this sense, the general philosophy
of Islamic law is integrated with the modernity that protect and promote Islamic ethics and
moral values. Today, modern digital technology influences entire human life. It influences
world’s economy, education, culture, religion, security, politics, finance, and people’s way life.
It can be argued that the ethical, moral, religious and social values of the humanity is challenged
by the modern digital technology. Yet, it can be argued that there is no antipathy between the
general philosophy of Islamic law and the digital technology if the products and inventions of
the digital technology go along with the moral values and standards of the general philosophy
of Islamic law. Neither Muslim countries nor Muslim academics have control over modern
technologies in this modern technological world, yet, they could highlight the advantages and
disadvantages of modern digital technology not only merely protect Muslim communities but
the humanity from the existential threat from it. It was reported that when TV was introduced
into the Kingdom of Saudi Arabia in 1970s, many clerics opposed the idea of watching TV. They
argued that TV could bring immorality into Saudi society. So, they claimed watching TV is
Haram in Islam. Yet, King Faizal, opened a TV station with recitation of the Holy Qur’an to
send a message to clerics that TV can be used for both for good and bad purposes. To tell them
there is nothing wrong in these new human inventions rather it is responsibility of human
begins to use it for good or bad purposes. Since then, Saudi has seen dramatic modernization
process. It can be said humanity cannot avoid the influence of modernity and modern
development. One could argue that by promoting development of human skills, intellect,
education, and needs, the ideals of the general philosophy of Islamic law is designed to promote
modern development, discovery and invention. Because, the progress and development are
nothing but outcomes of the human intellectual efforts. Therefore, modernity, modern
development, progress and advancement in the fields of science, technology, industries, and
other fields are do not go against the ideals of the general philosophy of Islamic law. The Holy
Qur’an repeatedly encourages, persuades and directs man to use human intellect to discover
wonders and secrets of the universe.

Therefore, it could be said that that the outcomes of the modern civilization are
nothing but a manifestation of human intellect. However, the modern development has
produced many human values and human habits that go against the ideals of the general
philosophy of Islamic law. There are so many positive and negative aspects to the modern
civilization. The general philosophy of Islamic law could be used as yardstick or measurement
tools to gauge the positive and negative aspects of modern development and modernity. This
could help us to know what aspects of the modernity is compatible with Islamic teaching and
what are not. The contribution of the modern civilization is unpreceded in human history. The
human civilization has created many wonders in the past in the field of arts, building works,
artefacts, pyramids and yet, modern man has produced some wonders and innovations that are
unparallel and unprecedented in human history. Medical inventions, discoveries, information
revolutions, technological advancement, space technology are unpreceded in human history.
These are nothing but advancement of human knowledge. The general philosophy of Islamic
law does encourage humanity to seek knowledge in experimental, empirical and physical
sciences. Modernity has facilitated human life in many ways. It has made human life easy,
comfortable and convenient. Today, modernity and modern development has intruded human
life in many ways. Some of these intrusions has created positive and negative impact on human
life. Today, technology controls entire human life. The humanity cannot live today without
technology, modern facilities. Internet, game, gambling additions and many other forms of
human addiction are nothing but intrusion of modernity in human life. Moreover, the modernity
has created some innovative public administrative, economic, political and judicial systems
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that are unpreceded in human history.Traffic laws, aviation laws, immigration laws, border
controls, custom laws, income tax laws, insurance laws, health and safety laws, civic rights,
racial discrimination laws, gender equality laws, social welfare rules, diplomatic protocols,
foreign policies, political conventions and democratic rights, environmental laws, animal right
protection laws, child protect laws, commercial laws and so many the modern protocols and
laws are nothing but outcome of modernity and modern development. These are identical
human values that the general philosophy of Islamic law aims at promoting. Of course, there
are some aspects of modernity that do not go along with Islamic teaching. For instance,
modernity has produced some unnatural human relationship such as leshianism, homosexual
culture, single parenthood, civic marriage, alcoholism, individualism, and unlimited freedom,
freedom to enact laws against religious values and ethics. These go against Islamic values and
Islamic ethical teaching. The general philosophy of Islamic law would not agree with these
aspects of modernity and modern development.

When we speak about social changes and modernity we speak about the positive aspects
of modern civilization. Many aspects of modernity and modern social changes are compatible
with the general philosophy of Islamic law. So, this book deals with those aspects of modernity
that is compatible with Islam and Islamic teaching. yet, some aspects of modernity are
destructive for human civilization such as GM food production, production of weapons of mass
destruction, legalization of some drugs, euthanasia, abortion and so many other issues of
modern civilization are unethical in Islam.so, this book deals only with positive dimensions of
modernity in accordance with the general philosophy of Islam. 21th century human skills are
going to be totally different from human skills of previous generations of humanity. The digital
technology, Artificial intelligence and scientific innovations are expected to influence human
life in many ways. It is expected that the humanity is going to live in a competitive world in
coming decades. It is expected that “Great power competition will be basically be a competition
between different countries’ Al technology” (Kevin Drum, 2018 p. 48,).

The more educated and more skilled people have greater access for job market and
career prospects. People will have technological tools and equipment to work with robots and
modern technologies. Moreover, the mass communication networks will play greater role in
communication between people and nations. Furthermore, the arts of living in the modern
world will be shaped with modern concepts of citizenship, personal and social responsibilities.
People’s actions, activities and behaviours will be controlled by social, religious, legal and
citizenship norms. How will the Muslim world react to all these social, technical, and scientific
changes that are predicted in the world? What role the general philosophy of Islamic law could
play in meeting all these changes? How could Islamic teachings encounter all these modern
challenges without compromising the religious values of divine message in the age of digital
revolution and Artificial Intelligence? It has been argued that the general philosophy of Islamic
law has got flexible legal principles to adapt Islamic teachings for all ages. Unlike any other
religious teachings, Islamic teachings have got some universal principles and doctrines to
familiarise Islamic teachings at all ages. It has been contended that the legal changes should be
made in Islamic law in accordance with social changes. al-Shatibi, the architect of the general
philosophy of Islamic law argued the rules of law must be changed in accordance with the
social changes. He demanded that the legal changes must be made to meet social changes
during his time before 600 years ago. Today, in this modern time, so many social changes take
place in the fields of science and technology. Unless, Muslim jurists create legal changes to
meet the social changes of modern time, the flexible nature of Islamic law will be disputable.
Moreover, some inventions of the digital technology and Al may clash with Islamic religious
values. In some cases, modern technology may interfere with nature as we have seen in animal
and human cloning. The general philosophy of Islamic law does not allow such human
interference with nature. Moreover, protecting moral and religious values in this age of digital
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technology is very much important to protect the spirituality of the Muslim community. The
modern digital technology with its bad influences can destroy the ethical, moral and religious
values of any community in the world.

The role of Muslim jurists is to gauge the dangers of this technology in line with the
general philosophy of Islamic law and propose legal changes in law to protect the Muslim
community. The Muslim world needs the doctrines of general philosophy of Islamic law and
flexible legal theories to regulate human actions and activities. The focus of Muslim jurists has
been to interpret and deduce rules from limited divine texts, prophetic traditions, and historical
legal precedents. Yet, human life is full events, actions, activities, human inventions, and
creations. Human life always evolves and progresses. Humanity creates new inventions in
each decade. People come up with new discoveries, new social issues, problems and findings.
So, Muslim jurists while dealing with limited divine texts and legal precedents should employ
the flexible and adaptable Islamic legal devices to regulate the ever-increasing human activities
considering general philosophy of Islamic law. otherwise, Islamic teaching and Islamic law
will be marginalised from the realities of human life. More importantly, digital technologies
and Al are going to bring a lot of change in human life. They are going to control government
and its public relations, they are going to control employers and employees’ relations and they
are going to control diplomatic and international relations between countries and nations. They
are going to control humanity in its all walks of life. therefore, it is important that Muslim
academics and jurists examine and evaluate ethical, moral, political, economic and religious
impacts of these modern technological evaluations to relate Islamic teaching to the modern
contemporary world. The deeper knowledge and insight of the general of Islamic legal
philosophy is imperative to gauge the impacts of all these technological impacts on Muslim
world because, neither the primary sources of Islamic law nor classical Islamic texts deal with
these issues.

b) The nature of social and legal changes in Islamic law.

al-Shatibt attempts to relate the legal doctrines of magasid and its related legal device of
maslaha to the changing circumstances of his society in a historical context. It is generally
argued by modern Islamic scholars that the legacy of legal theories still constitutes a historical
precedent to the changing social conditions of contemporary world. However, since al-Shatibi
formulated his legal theories and up to the present, there have been tremendous social changes
in the socio-political and economic conditions of the modern world. Such social changes in all
aspects of life demand dramatic legal changes. The central themes of magasid have obvious
relevance to the debate on the mutability of Islamic law: what aspects of Islamic law can be
adaptable to the changing needs and circumstances of society? How does one draw the line
between the divine and human elements in Islamic law? What areas of Islamic law are
immutable? These are some of the primary research questions of this book. al-Shatibi has in one
way or another dealt with these issues in his brilliant legal works of al-Muwafagat and al-I-tisam.
It is these two pieces of his legal treatises that we primarily use to examine and evaluate his
legal thought. What is the significance of the general philosophy of Islamic law to the legal
interpretation of the texts? If the laws are abstract and derived from the apparent meaning of
the scriptural texts, why should one learn the higher objectives and purposes of Islamic law?
This intrigue connection between the rules of Islamic law and its rationale will be examined in
this book. The legal interpretation ought to change from time to time and from circumstance to
circumstance. Nevertheless, the higher objectives of Islamic law are not subjected to such
changes. They are constant and invariable in all places and all ages. Therefore, upholding the
higher objectives of law in the legal interpretation of the texts constitutes an essential element
in Islamic law. Otherwise, the legal interpretation may differ and vary and sometimes, they
may go against the general philosophy of the law itself. You can notice this discrepancy in the
application of Islamic law in some Muslim countries today. For instance, take the example of
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its application in Saudi Arabia today. Upholding unconditional justice is one of the core themes
of Islamic legal philosophy as expounded by many classical Islamic scholars. For this reason,
any legal interpretation of the divine texts should be concurrent with this general principle of
the Islamic legal philosophy and yet, the clerics in Saudi Arabia interpret the texts of the Holy
Qur’an and Sunnah literally without considering this intriguing relationship between the
apparent meaning of the divine texts and their rationale in application.That is why some modern
Islamic scholars demand an immediate moratorium on the application of capital punishment in
Saudi Arabia. Because, the application of Islamic capital punishment in Saudi Arabia does not
go along with the notion of unconditional justice as stipulated in the Islamic legal philosophy.
The purpose of law is to achieve justice and equity. If these are not achieved by law, there is
no point in the application of law at all. They argue that when a poor man steals some
thousands of dollars in Saudi, they chop off the hands of the accused at the wrist and yet, when
millions of dollars of public money are looted by Saudi elites, the legal system does not apply
this harsh capital punishment on them. These scholars claim such a selective application of law
is inconsistent with the legal philosophy of Islamic law. The political system of most Muslim
countries does not go along with the ideals of the general philosophy of Islamic law. Basic
human freedom is one of the fundamental ideals of the general philosophy of Islamic law and
yet, what we see in many Muslim countries is mere modern-day political slavery. The Public
have not been given full political freedom. Often, historical precedents are cited in support of
the political system in these Muslim countries. It is my contention that failure to understand
the true ideals of the general philosophy of Islamic law is one of the main reasons why Muslim
countries suffer from political chaos.

Indeed, the relationship between traditional legal theories and changing social
practices has been a challenging issue for Islamic intellectual history and legal philosophies.
Exploring such a relationship between social changes and legal changes was the central theme
in the general legal philosophy of al-Shatibi. Thus, al-Shatibi proposes a magasid-oriented approach
to the methodology of legal reasoning. Moreover, by using this method, he endeavoured to
integrate the legal changes to the ever-increasing social changes of his time. Today, in this
modern age of globalization and information technology, the Muslim world is going through
some radical changes in modern life. The Muslim legal jurists should take all these modern
changes into consideration when they interpret the divine texts, legal precedents and classical
legal theories. Otherwise, the Muslim world will end up in a more chaotic and self-
contradictory situation than what we see today in the Muslim world. Many Muslim writers on
Islam provide mere literal interpretation to the texts of Quran and Hadith without contextual
understanding of the underlying meanings of the texts. Consequently, we have seen a rapid
growth of extremism throughout the Muslim world today. The challenges of Muslim radicalism
should be analysed rationally, intellectually and theologically in light of the general philosophy
of Islamic law. The general philosophy of Islamic law demands an unconditional justice, love,
compassion, human dignity, equality, and universal human brotherhood. These are the core
teaching of Islam and yet some Muslim extremist groups have distorted this central theme of
Islamic teaching with their literal interpretation into some Islamic theological doctrines. These
universal Islamic values should be the fundamental principles of inter-community relationship
between different nations. The innovativeness of al-Shatibi’s legal philosophy is that he
realised the failure of law in meeting the socio-economic needs and demands of his time. He
therefore attempts to explore the adaptable and flexible nature of law in meeting the needs of
changing social conditions. It was also his firm conviction that such a failure stems not from
the nature of divine source of law but rather is due to human piecemeal attitudes and approaches
to the texts (Masud. K. 1977, p. 34) Thus, what concerns him was the methodological and
comprehensive approach to the texts. This is what the Muslim world lacks today in modern
Islamic scholarship.
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Very often the Islamic divine texts are treated, interpreted and understood in isolation
from their historical context and the realities of modern-day life. For the most part of Islamic
legal history, Muslim jurist gave piecemeal interpretation to many parts of divine texts. That
created some misunderstanding about Islamic law in the Muslim world. Because many Muslim
experts failed to appreciate the link between the letters of divine words and the spirit of divine
laws: The divine texts may dictate something and yet, the spirit of divine law or the rationale of
law may dictate something else. The general philosophy of Islamic law is developed to make
some sort of reconciliation between the letters of divine law and their spirit, and between the
letters of divine law and their rationale. Otherwise, the application of Islamic law would become
irrelevant today in this modern contemporary world which is going through some radical
technological and scientific changes that human race was ever seen in human history. The
evolutionary nature of Islamic law and its integrated relationship between social and legal
changes can be further elaborated based on the sociological theories of Ibn Khaldun. Ibn Khaldun’s
social theory states, “The conditions, customs and sects of the world and nations do not continue
according to any specific pattern or stable program. There is always change from time to time
and from one condition to another. Since this applies to people, times, and provinces, it applies
likewise to countries, ages and states. Such is God’s order amongst his creatures”. (Ibn Khaldun,
1977 Mugaddima, p.24). Seven hundred years ago lbn Khaldun predicted this dramatic sociological
change in human race. Today, apparently, we notice this rapid social change in all walks of life.
Therefore, the demand for legal change in accordance with social change is logically justified.
Mahmasani argues that people’s interests vary as the social structure changes. He contends that
the welfare and interests of people are the foundation of all laws. Hence, it is logical and more
convincing to say that the rules of snar7‘ah should also be subjected to changes to suit the changing
times. (Mahmasani.1946, P.172). He further enhances his argument with quotations from Ibn
Qayyim in support of his thesis. Ibn Qayyim articulates, “Legal interpretation should change
with the change in times, places, conditions, and customs.”(Ibn Qayyim. 1961. Vol 3, p 14).

Mahmasani further develops his thesis to argue that since the interests are the cause and
basis of rules and if such interests change, the rules based upon them should also change. This
contention is supported by the following legal maxim. “A Shari‘ah rule is based upon its cause;
when it ceases the rule ceases.(Mahmasani, 1946, p.173). It can be convincingly argued that literal
adherence to the words of divine texts is not always viable in all circumstances and ages.
Mahmasani cites several cases for the justification of his argument. Al-Imam al-Shafi‘i overlooked
his old Iragi legal school with a new legal school in Egypt. This was due to the fact different
social circumstances demanded different legal approaches. The land tax was decreased in the
days of Aba Yusuf from the amount of land tax in the days of Caliph Umar due to a change in local
and social conditions. Moreover, it is reported that the leading classical scholars of the Hanafi
school disapproved of offering a regular wage for teaching the Holy Qur’an. This disapproval
was based on the custom and tradition of people who used to offer a profusion of gifts and
rewards to the teachers of the Qur’an. Once this tradition changed in the later ages, jurists
endorsed and approved of taking wages for the teaching of the Qur’an. Thus, rules change
according to the change in traditions and customs. (Ibid, p.173). There were numerous precedents
for such changes in legal verdicts of the formative period of Islamic legal history. Nevertheless,
the principle of legal evolution and the changeable nature of the legal rules do not mean changing
the texts themselves. The divine elements of the texts are unquestionable and cannot be changed
in any case. The real meaning of change here is a change in the interpretation of the texts in the
light of necessity and the change in customs or in the effective causes upon which they are based.
The flexibility and adaptability of the Shari‘an  profoundly depend on the relationship between
the social and legal changes. Hence, the notion of the development of Skari‘ah greatly depends on
accommodating such changes. Yet, some literalists among Muslim jurists do not agree with this
notion of accommodating such changes. In this debate around the social and legal changes,
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scholars often draw a line between the spheres of /padar and Mu amalat. Rida more precisely draws
the line between these two spheres of law. According to him, the pure religious doctrines, i.e.
creeds, acts of worship and religious permission and prohibitions are exclusively from the clear-
cut texts of the Qur’an and authentic Sunnah. There is no way it is possible under any
circumstances whatsoever to introduce (irdath) a new act of worship either by the use of Qiyas or
on the basis of maslaha or 7jma . Therefore, whoever makes any addition in theology or Islamic
rituals they are making some religious innovation in the name of change and development.
However, he asserts the legitimacy of these legal devices to make new laws in the sphere of
social transactions.(Rida.R.1956.P.155).The main argument of Rida is that Islam has two
dimensions or there are two spheres in Islamic teaching. One set of Islamic law deals with divine
theological instructions and the other set of Islamic law deals with the divine instructions in
relation to human interaction and human transactions. In the second set of Islamic law there is
room for human reasoning and hence the introduction of new laws in this area is not only
permissible but also it is a necessity in some cases. Yes, all these additional new laws should be
in accordance with the legal philosophy of Islamic law. This second area of Islamic law covers
a wide range of all worldly and mundane matters such as marriage contracts, business
transactions, issues in international relations, issues in economics and politics and so forth.
Therefore, an important question arises here. How does Islamic law revolve around the ever-
increasing legal issues with these limited legal texts in the sphere of Mu amalar? Rida’ somehow
resolves this ambiguity. He argues that the texts of Qur’an and Sunnah in relation to matters of
worship are infallible. No one could change any forms of worship in Islam. God has perfected
all matters of worship and belief once and for all. Hence, they do not change in time and place.
But this is not the case in worldly matters. They do change from time to time and from place to
place. For instance, business transaction methods today are different from those of business
methods during the time of the Prophet. Likewise, many socio-economic, technological,
scientific and political aspects of life are totally different today from the time of the Prophet.
So, social changes are inevitable in all these areas of modern life. Therefore, God has laid down
only general principles and broad outlines according to which worldly affairs can be resolved.
The details of those general principles remain within the province of human reasoning.
Moreover, according to his legal thought, al-Manar has advocated the sciences of the age and the
laws of nature (funiin al-‘asr wa sunan al-khalq) in the matters pertaining to governance and
power. Thus, Muslims are entrusted by God to run their worldly affairs on their own. So, the
changes in socio-political, economic, and all other worldly affairs are necessary according to
Rida’s understanding of Islamic law.

In support of his argument on this matter he further alludes to a legal maxim
which reads “al-as/ i al-ashya’ al-ibaha”: This means that mundane matters are basically
permitted (for Muslims) unless divine texts prohibit any subject matter. The implications of
this legal maxim are that prohibited things in the worldly matters are very limited unless they
are sanctioned by the texts. Accordingly, permitted areas are widely open for Muslims in all
aspects of mundane affairs (Mu’amalar). (Ibid, pp. 24-28). Thus, Rida argues that prohibited
spheres are very much limited in Islamic law. For any matter to be prohibited in Islamic law,
there must be a clear-cut divine text that refers to such prohibitions. The logical conclusion
of this argument is that all human transactions are permitted in Islamic law unless divine texts
prohibit any human action. Take for instance, the post mortem on dead bodies, this method
of medical examination was not available during the time of the prophet and neither the
prophet nor his companions said anything about it. This is a new medical phenomenon in
human history. Neither Islamic texts nor Islamic historical precedents have any reference to
this practice and yet, today, the post mortem medical examination has become a medical and
legal necessity to find the primary cause of death in cases of an accidental death or murders.
Therefore, many contemporary Muslim jurists have issued a religious verdict stating that the
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post mortem examination on the dead body of a Muslim person is allowed in Islamic law
today although there are some religious texts that demand to protect the sanctity of human
body after death. Therefore, it can be said with conviction that the mixture of the immutable
and mutable elements of Shari‘an is a special feature of the uniqueness of the Shari‘ah . This
special feature of the Snari‘ah needs to be explored with a dynamic quality of intellectual
scrutiny in the sphere of Mu’amalat in the light of modern developments. Moreover, since
human reason is being recognised as an instrument source of Islamic law to understand the
Shart’ah, the divine nature of Shari’ah and the human element are intertwined in the scope of
Shart’ah. This intertwined nature of Skari‘ah between divine and human elements facilitates
an evolving and dynamic mechanism within the Shari‘ah to incorporate social and legal
changes in every age. According to Imam al-Ghazali, the Muslim community is blessed with
two kinds of guidance. With external and internal guidance. He contends that divine
revelation is an external guidance and human intellect, or human reason is an internal
guidance for humanity. For him to enrich human life on earth, humanity needs both guides.
Unfortunately, the Muslim community has greatly failed to enrich and enhance human
intellect as Imam al-Ghazali, contends. In fact, the interrelated nature of social and legal
change was first acknowledged precisely by Abu Ishaq al-Shatibi of Muslim Spain in the
fourteenth century. He distinguishes between two kinds of change: »id‘a and ‘ada. Indeed, the
notion of bid'a is a change in religious practices, beliefs, and tenets. Such change is not
allowed at all. He contends that making any changes in pure religious rites and rituals is not
acceptable at all: The forms of worship Almighty Allah revealed are universal and those
universal religious rites and rituals are not subject to any changes at all. For instance, The
Muslim community prayed five times a day during the time of the Prophet. Today, the
Muslim community prays five time a day as they did1400 years ago. This form of worship
would not change at all in any time and any place.

On the contrary, ‘a@da is a change in habits, customs, and behaviour of people. Al-
Shatibi contended that such a type of change is permitted in the Shari‘ah. His theory is that when a
change occurs in an area of “‘ada, it will affect the rule of the Shari‘ah . In his definition of
bid‘a, al-Shatibi has very succinctly differentiated between these two types of changes. (al-
Shatibi, 1961 Al-I tisam, p. 36-45). However, if the subject matter of the text refers to ibadat and
the principles of faith, then strict adherence and submission are demanded. However, if the
subject matter of the text refers to worldly transactions (‘adat: mu ‘amalat), a consideration
should be given to the meaning and underlying causes of such texts to reconcile the
relationship between social change and legal change (al-Shatibi, vol 2. P 232) Imam al-Shatibi
proposes his legal doctrines are created to reconcile these social and legal changes in Islamic
law. Indeed, he noticed hundreds of social changes during his time and proposed some legal
changes in Islamic law to meet the realities of his time. Since his time, in our modern world,
we have seen thousands of social changes in all fields of life. Today, many modern Muslim
jurists contend that to meet these realities of modern-day life, we should use the doctrines of
the general philosophy of Islamic law to facilitate legal changes with social changes. They
argue that Islam was revealed in Arabia 1400 hundred years ago, in an Arabian social context.
Today, we are living in a totally different social context. When we apply some aspects of
Islamic teachings today, we need to consider Time and Space factors in our application of
Islamic law to our modern social contexts. We would not be able to apply all aspect of socio-
political, and cultural aspects of 7™ century Arabia to our modern social settings and contexts.
Although, the basis of Islamic theology remains the same for all ages and times, time and
space factors should be considered in the application of some aspects of Islamic law. We can
notice hundreds of social changes between now and medieval Islamic ages. | have highlighted
some of these social changes between the present and medieval Islamic epochs so that we
could appreciate the importance of legal changes in accordance with these social changes.
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The world order of modern time is different today from that of 1400 years ago in many
ways. The world economy of the present time is different from medieval time in many ways.
The politics of the modern time is different than that of the medieval time in many ways.
International relations between nations today are different from those of the medieval times.
The communication methods of now are different than that of those of the medieval times in
many ways. The geographical map of modern world is different from that of the medieval
time in many ways. The scientific and technological developments of the modern world are
dramatically different than those of the medieval time. Today, the modern world is controlled
and monitored with GPs systems and modern technologies that were unprecedented in the
past. Today, humanity is living in a virtually globalised world unlike in the past. Moreover,
peoples’ habits, customs and thinking patterns have greatly changed with all these social
changes and developments. So, no longer we could depend on any classical ideas for the
problems of the modern-day Muslim communities. In the field of finance and banking a lot
of changes have taken place. During the time of the prophet and his companions or during
the medieval time money was used in some coin forms and even a bartering system was
prevalent mechanism for food and good exchange. Today, most businesses are run on line
money transaction, stock exchanges, share market and many modern forms of business which
have no parallel or historical precedents in Islamic legal theories. The Islamic law dictates
that goods should be presented in the market before selling to make sure no defect or cheating
is involved in the business transaction yet today business people do not see or meet each
other; however, billion-dollar business transactions take place without goods are being seen
neither by buyers nor the sellers. Today, even money is in the form of digital transaction.
(‘Yamani, 2009, p. 7) Moreover, the modern system of insurance does not have any historical or
legal precedent in Islamic law and yet, Muslim communities across the globe are bound to
insure their business and properties with modern insurance systems whether they like it or
not. This is the true reality of the financial world we are living in today. All these social
changes demand legal changes in Islamic law and yet, we do not find historical legal solutions
for all these modern problems. The classical Muslim jurists did not encounter these types of
social issues during their life time. How does this social change affect Islamic law? What
does this change do to Islamic legal philosophy? For instance, today the world economy is
controlled by global financial markets and stock exchange systems of the modern world.
Today, the fiscal system of all countries relates to these financial market and stock exchange
systems. Most of these financial institutions are based on modern day interest rates and
financial speculations. Financial market crashes take place frequently around the global due
to this speculative nature of modern finance. How far does Islamic financial philosophy fit
into this modern speculative financial system of modern world? Taking and giving interest
in any form is strictly prohibited in Islam. Today, the Muslim world with all its financial
ethics and principles is compelled to work under financial jurisdiction of the modern financial
and banking system. All modern banking and financial markets are based on interest. How
does one reconcile these two-dichotomous financial systems? Does Islamic legal philosophy
have some special provision to adopt the western model of finance under pressured
conditions? Or otherwise, can the Muslim world follow the principles and ethos of ideal
Islamic finance by ignoring all modern financial markets and banking systems? How does
Islamic legal philosophy react and reconcile itself with this modern social change in financial
and economic development? Can an alternative Islamic banking and financial market
withstand with these huge financial and banking changes? What could it mean to protect and
promote Islamic economy as stipulated in classical Islamic legal philosophy in modern
economic conditions?

Similarly, we notice that a dramatic development has taken place in the field of
health and safety. Yet, some traditional Islamic scholars have been reluctant to accept or
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appreciate these changes. Some of them have been arguing that heart, kidney, eye or any part
of human body transplantation is not permitted in Islamic law. Yet, most Islamic legal scholars
have argued that these transplantations are allowed for such medical treatments. Yet, progress
in medical science tells us that a lot of dramatic changes have taken place in health education.
Modern day human life would be difficult without all these medical and health facilities. After
all, the primary objective of Islamic legal philosophy is to enrich and protect human life from
all hardships and difficulties. Therefore, I think adopting all these social changes in healthcare
and medical science are not against the spirit of Islamic law and its higher objectives. Likewise,
more dramatic changes have taken place in politics in our modern time than previous centuries.
Today, a new world order has made some dramatic changes in politics and international
relations between countries. The two world wars have made dramatic changes in geopolitics,
geography and in the balance of power in the world. Unlike in the past, today world is
controlled and dominated by the super powers of the present time. Unlike in the classical period
of Islam, today, many international organizations such as UN, NATO, EU, Human rights
commission and international agreements between countries regulate military, trade and
diplomatic relations.

The countries with veto powers control politics and military affairs of the modern
world. To apply some classical Islamic ideas in politics or war in modern conditions would
not be appropriate and viable at all. It could be a collective suicide and disaster for the Muslim
world. The utopian ideas of Muslim radical groups are taken from some classical books on
Islam and some of these ideas have no relevance to the modern world we live in today.
Therefore, it would not be appropriate to adopt some of those outdated classical juristic ideas
to modern time. That is why we should review all these classical ideas of medieval Muslim
scholars in the light of current developments in our modern world and choose whatever goes
alone with the general philosophy of Islamic law. All these differences should be considered
when Muslim jurists address modern contemporary problems and challenges in the light of
the general philosophy of Islamic law today. The mere adherence to the Qur’anic texts and
prophetic traditions would not do any good without considering these social changes in the
application of divine texts. No doubt Qur’anic teachings in theological matters are universal
and unchangeable and yet, in the sphere of politics, science, technology, the economy,
international relations and social traditions there have been a lot of changes. The Muslim
communities are subjected to all these changes like all other communities. Muslims are not
excluded from this general social phenomenon. When we apply Islamic teachings to our
modern conditions, we are restricted and controlled by some international laws, politics and
legal systems of the modern world. This does not mean that we ignore all Islamic laws and
Islamic teachings today and yet, we are compelled by these social changes to choose what
we could apply and what we cannot apply from the corpus of Islamic law. Unfortunately,
many Muslim clerics and scholars do not make this distinction between what the Muslim
world could and what it cannot do today. Hence, they live in a utopian world away from the
realities. So, they either distort the teaching of Islam or go against the social realities of the
modern world. In medieval times, kings of different empires controlled the boundaries of
their empires. They decided the geographical boundaries of their empire by continuous wars.
The battles won over their enemies gave them automatic legitimacy to rule over the lands of
enemies they conquered. In medieval times, wars between empires had been an accepted
social norm between the humanity. The human history is full of wars between kings
struggling for geographical domination and control. We read how European dynasties fought
for many centuries for control and domination. likewise, people of all other civilizations
fought for centuries for geographical control of borders. We could say it had been a way of
life for the survival of regimes and dynasties in the past. Today, the geopolitics of the modern
world has dramatically changed. Today, the national boundaries of the countries and their

31

www.manaraa.com



maritime waters have been defined and demarcated by international law. The sovereignty of
each nation has been protected by international laws. The International courts of justice could
act against any country that violates international laws except a few countries that have veto
powers which could be used to overrule UN Security Council rules in some cases. Yet, today,
the international laws and regional security agreements between nations are used by many
countries as a legal and defensive mechanism to protect their sovereignty. (Ustaz Mansoor, 2018)

Islamic radical groups did not take into consideration all these changes when they
decided to wage war in many Muslim countries. Many radical groups such as Al-Qaeda, Taliban
and 1SIS and many other groups imitated some classical ideas of warfare into modern times.
They copied the ideas of classical Islamic scholarship of the medieval time on warfare
without considering all the changes that have taken place in the modern world in the fields
of politics, international relations and modern warfare. Some of these groups wanted to take
on the uUs and its western allies without realizing all the changes in all these areas in the
modern world. The Muslim world now encounters a huge destruction and disaster due to the
hasty and unwise actions of all these radical groups in many Muslim countries today. Killing
innocent people in the name of Islam has no legitimacy in Islamic law at all. These Muslim
radicals have used the peaceful religion of Islam to suit their radical ideological agendas.
They understood some aspects of Islamic teaching from the classical Islamic texts away from
the realities of modern-day life and away from the teaching of the general philosophy of
Islamic law. As result of this misreading and misinterpretation of classical Islamic texts these
radials have caused a huge destruction in the Muslim world today from Afghanistan to
Yemen. Here comes the significance of knowing the general philosophy of Islamic law. If
this science is rightly taught and comprehended by millions of Muslim students across the
globe it can make a difference in relating Islamic teaching to the modern world. It could be
used as one of the viable means to deradicalize millions of Muslim youth today. Yet, a literal
school of legal thought dominates the Muslim world today in the field of Islamic studies and
the rational school of legal thought in Islamic study has been greatly marginalised in the
Muslim world. That is why these innovative ideas in Islamic studies are given prominence in
many Muslim countries.

Classical Islamic legal scholars made a distinction between Islamic and non-Islamic
worlds. They called the Muslim world Darul Islam: an abode of Islam and the Non-Muslim
world Darul of Harb namely an abode of war. This classification was done by some classical
Muslim scholars more than thousand years ago, in their social, political and geographical
contexts. No sane person would agree with such a demarcation today in this modern age of
globalization. Today, the entire world is like a global village and the whole humanity virtually
interacts with one another without any social or communication barriers. So, it would be
inappropriate to divide this world by this sort of classical classification. One of the biggest
social changes that humanity experiences today is that it lives in a global village today unlike
in the past. Today, the communication networks, transport facilities and technologies have
made this world virtually one. Today, people of different faiths, ethnicities and cultures live
side by side, work together, interact together and do business together. Cities like London,
New York, Paris, and Melbourne are some classic examples of multiculturalism and
community cohesion. This is the social reality of modern world. This human interaction is
very much closer today than ever before in the business and service sectors. To divide the
modern global world into Darul Islam and Darul Harb in line with classical Islamic
classification would be inappropriate and meaningless. Radical Islamic groups such as 1SIS
and Taliban, al-Qaeda and some other groups still maintain such a demarcation between the
Muslim and non-Muslim world. It can be argued that today the so called of abode of war
(Darul harb) applies and implements the ethical and social values that are enshrined in the
general philosophy of Islamic law than any Muslim countries. The socio-economic equality,
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unconditional justice, rule of law, freedom of expression and many more ethical values that
are enshrined in the general philosophy are more comprehensively applied in western
countries than any Muslim country. On the other hand, political opponents are persecuted,
tortured and killed in many Muslim countries for just expressing political opinions against
the ruling political parties. Killing of Saudi journalist Jamal al-Khashogi is a typical example
for this. Such a killing is against the basic teaching of the general philosophy of Islamic law.
J. Auda argues under this political condition, the migration from Muslim countries into non-
Muslim western countries has become a religious duty for all those persecuted political
opponents. He argues that protecting life, and family is one of the higher objectives of Islamic
law. Therefore, migrating into lands of peace and protection is a religious duty for all who
those are persecuted in Muslim countries. yet, migration for business, education, or medical
treatment or tourism adventure are different from migration for survival. The Islamic ruling
may differ on these cases of migration. (J. Auda. 2015, p190). Therefore, it can be argued that
dividing this virtual world into an abode of war and peace does not make any sense in this
modern world.

Why do these radical groups come into such impracticable and unviable
conclusions in their reading into Islamic texts and classical legal schools of thought? Because
they follow the texts literally words by words and fail to consider all the social changes that
have taken place in the modern world. Moreover, they de-contextualise the texts from their
historical contexts. Most Quranic texts and prophetic traditions are reported to have been
revealed in some historical contexts. some prophetic traditions are reported to have been
narrated in some specific social and historical contexts. It would be a sociological mistake to
copy them all from those social and historical contexts and apply them to our modern social
conditions without any consideration into modern social changes. We need to read them in
their historical context to understand them fully and yet, these Muslim radicals do not consider
their historical context but try to apply classical ideas as they understand them literally. That is
why or that is how they come to some wrong conclusions on many modern geopolitical issues.
Most of these groups give a literal reading of the Islamic texts. They have failed to understand
and appreciate the general philosophy of Islamic law in the light of the rapid changes that take
place around us in this modern time. Some modern Islamic scholars argue to apply some
aspects of Islamic law to the modern condition one should take the following three aspects into
consideration. 1) an appropriateness of texts of the Islamic script, 2) the realities of the current
world around us, 3) The consequences of human actions. Not all texts of Islamic scripts and
statements of classical Islamic legal schools are always appropriate and viable to the modern
world that we are living in today. So, Islamic scholars must be selective in application of
Islamic teaching in some modern conditions. Moreover, they should consider all the changes
that taken place in many fields in modern day as we noted. We could show hundreds of
examples to illustrate how these radicals failed to rightly appreciate the general philosophy of
Islamic law in their reading and application of Islamic script. For instance, take Taliban’s
reading into the notion of Jihad in this modern time. I do not deny that the Holy Quran speaks
about different kinds of Jihad in Islam. Indeed, the Qur’an encourages to do struggle for any
just causes with some good outcomes. Yet, to apply verses of jihad literally in our modern time
would be unrealistic and unviable to our modern time. They have used many verses of Jihad
out of context to justify their actions and moreover, today one needs to consider international
repercussion and international laws. Taliban and Al-Qaeda groups do not have any clue about these
realities when they went to war with western nations. This unwanted war has done huge damage
to Afghanistan and many Muslim countries. Millions of people have been affected and
thousands of people have been killed. Millions of people have become refugees. They neither
read the divine script in light of the general philosophy of Islamic law nor do they consider the
far-reaching consequence of their action. Their common sense should have guided them to
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avoid following this disastrous path and yet, their literal reading into the religious texts mislead
them into this disaster of causing chaos in the Muslim world. Today so-called ISIS have
repeated the same mistake in the footsteps of Al-Qaeda and Taliban. They went to war without
seeing all these consequences. Unlike in the past, today warfare is very dangerous. Weapons
that are used in modern warfare are very destructive and they could make some far-reaching
damage for infrastructure and properties of any country that engages in war. The Human and
financial cost of war is huge. All these groups do not have any clue about these realities and
consequences of modern-day wars. Because of their short sightedness in understanding of the
divine texts, they have inflicted unimaginable damage on the Muslim world today. This is what
happens when Islamic radicals and groups do not have good understanding of the general
philosophy of Islamic law and its teaching. In addition to this, they should envisage the
consequences and repercussions of their religious verdicts on the current affairs of the Muslim
community. It was imam al-Shatibi who had extensively written about the subject matters of
the consequence of human actions. Moreover, people’s habits, customs and thinking patterns
have greatly changed and with these all kinds of social changes and development. Today, many
international organizations such as UN, IMF, World Bank, NATo and many other international and
regional organizations influence major policy and the decision-making process of world affairs.
Whether the Muslim world like it or not Muslim countries too have come under the jurisdiction
and legal obligations of many outside international political, economic and military
organizations. Islamic legal rulings and jurisdictions in some cases clash and conflict with the
jurisdiction of some these organizations. For instance, the notion of equality between man and
woman, notion of lesbianism, homosexuality, the consumption of alcohol, business transaction
with interest, and absolute power to legislate with the support of majority of MPs in parliament
and in many other issues Islamic social and religious values clash with western social values.
How does the Muslim community make some sort of reconciliation? Many traditional Islamic
scholars have failed to scrutinise these changes in time and space in application of Islamic laws
and consequently the Muslim world is either compelled to come under alien legal justification
or clash with those alien legal jurisdictions.

All these differences should be considered when Muslim clerics and jurists
address modern contemporary problems and challenges. The mere adherence to Qur’anic
texts and prophetic traditions would not do any good without considering these social
changes in the application of divine texts. No doubt Qur’anic teachings in the theological
matters are universal and unchangeable and yet, in the sphere of politics, science, technology,
economy, international relation and social tradition, there have been a lot of changes.
Muslims are subjected to all these changes like all other communities. Muslims are not
exempt from this general social phenomenon. When we apply Islamic teachings to modern
conditions, we are restricted and controlled by some international laws, politics and the legal
system of the modern world. Traditional Islamic scholars are confused by many
contemporary modern issues since they have failed to appreciate the realities of the modern
world we are living in today. They give many Islamic legal rulings that are irrelevant to the
world now. They have isolated some elements of the Islamic teachings due to their failure to
grasp these time and space factor differences. This is very much clear in the legal verdicts
of traditional scholars such as Sheikh ibn Baz, Sheikh al-Bani and many Salafi scholars who
belong to the traditional school of legal thought. It’s not their fault rather that they have been
trained in the literal understanding of divine texts and they are not exposed to modern ideas
in the areas of world politics, financial markets, economic theories, modern international
diplomacy, and many other areas of science and technology. So, they come to hasty
conclusions without understanding the reality in the contemporary world. After decades of
literal adherence in Saudi Arabia, the newly appointed crown prince Muhammed Ibn Salman
announced some radical changes recently. Saudi Arabia has been under the strict jurisdiction
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of some literal Salafi and Wahabi form of Islam for many decades. Whether we agree or not
with the agenda of reformation, the crown prince is trying to do some reformation in Saudi,
freeing people from the grip of dogma of literalism is a great step forward in Saudi. Limiting
the freedom of people, banning women from driving, working and participating in the
decision-making process of Saudi, discriminating against foreign workers, and forcing
people into any kind of religious school of thought are not in line with the general philosophy
of Islamic law. Yet, the Saudi government’s plans for reformation come under heavy
criticism. They argue that the opening of gambling clubs, pubs, dance clubs, cinemas, and
letting ladies mix with men in social clubs are against the basic teaching of Islam. So, they
argue that these reformation agendas are done not in line with Islamic teaching rather to
improve the economy of the kingdom at the expense of Islamic teaching. It is expected that
a backlash and religious tension could increase in Saudi dramatically due to this conflict
between the proponents and opponents of reform. This tells us people in Saudi find it hard to
reconcile between the changes that modernity as brought in recent time and their faith and
practice. It is not any literal reading of the divine texts and prophetic traditions that provide
a mechanism to reconcile this tension between the change of modernity and religious
practice, but beyond the literalism they should reconcile this in light of the broader principles
of the general philosophy of Islamic law. So, that they will know what changes are compatible
with Islamic teaching and what are not.

The modernist Islamic scholars such as T. Ramadan, A. Raistini, A. ibn Bayyah, Y.
al- Qaradawi and hundreds of modernists have argued that (Usal al-figh) Islamic legal
methodology and (Magasid al Shraiah) the general philosophy of Islamic law has taken the facts
of social changes into account within their scope and legal framework. They argue that the
time and space factors are considered in Islamic legislation. It is a well-established natural
law that changes take place in all walks of life, so, legal changes are needed in accordance
with the social changes. Y. al- Qaradawi explores the flexible nature of Islamic law to our
modern time considering all these social changes in his legal theories. He argues that no
change has taken place in the immutable aspect of Islamic theology and law: He reconciles
between these social and legal changes in Islamic law follow in the same footstep of Imam
al-Shatibi. We can very convincingly argue that Y. al- Qaradawi is not a dogmatic legal
scholar like many traditional Islamic scholars rather he is a pragmatic Islamic scholar who
lives with the realities of the modern world. | think the students of the Islamic law should
contextualise the legal thought of Y. al- Qaradawi considering this difference between these
two contrasting trends in the reading of the scriptural texts in our modern time: The first
school of legal thought reads the texts of Islamic scripture literally without considering the
time and space factors we are living in today. The second school of thought reads the
scriptural texts in light of the general philosophy of Islamic law taking into account the
modern changes we have seen in life in recent times. | think that al- Qaradawi has greatly
succeeded in his reconstruction of Islamic legal thought in this aspect. Y. al- Qaradawi’s
legal theories and principles are purely innovative thoughts in the legal history of Islamic
legal philosophy. It has been contented that the legal process of rationalization of Islamic
rulings: (;<=¥ Jixs) began with the legal thought of second Caliph Omar ibn Khatab. Most of
the legal edicts of Omer ibn Khatab were based on the necessities of change in law in
accordance with the social changes of his time. This process of legal changes in accordance
with the social changes continued until today. Some leading Islamic jurists such as al-Imam
Juwaini, al-Ghazali, Imam al- al-Qarafi and Imam al-Shatibi had thoroughly made some
studies on this interconnection between social and legal change in Islamic law: This process
of social and legal changes has been extensively studied by modern Islamic scholars in the
present time given the urgency of legal changes in the modern time in accordance with
dramatic social changes taking place in recent time in the human history. Abdallah ibn
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Bayyah and Y. al- Qaradawi are two of the leading Islamic jurist consultants who expanded
the legal theories in these aspects: They can be described as the architects of modern Islamic
legal thought in the contemporary Islamic world. Sheikh al-Qaradawi’s contribution to
Islamic law is more or less equivalent to the contribution of al-Ghazali in his time or al-
Shatibi in his time: As al-Ghazali understood the legal challenges of his time and al-Shatibi
understood the necessities of legal change at his time, sheikh al- Qaradawi understands the
contemporary challenges of the Muslim world in the light of the general philosophy of
Islamic law: Thus, in term of epistemology of the Islamic legal thought sheikh al- Qaradawi
is no different from al-Shatibi in his Islamic legal theory, methods and scope of legal
interpretation.

The rationalization methods are identical between all these three Islamic legal jurist
consultants. Of course, these classical and Islamic scholars had different challenges and
problems that were unique to their time and place and yet, the challenges faced by modern
Islamic legal jurists are different from the classical challenges and yet, one can notice some
sort of concurrence in the legal interpretation and process of rationalization  or the legal
reasoning between all these three scholars. To make Islamic legal theories relevant to the
modern time, sheikh al-Qaradawi has created some legal mechanisms and adaptive legal
strategies. He calls these a renewal of Islamic legal theories or process of Islamization of
Islamic law. Sheikh al-Qaradawi has attempted to give modern Islamic legal interpretation
without violating the fundamental of Islam. One of the architects of modern Islamic legal
thought the late Fazlur Rahman (1919-1988) has written extensively on the renewal of modern
Islamic legal thought and yet, ironically, has not done much research into Islamic legal
philosophy. It may be that his knowledge of classical Arabic was not good enough to read
the legal works of Imam al- al-Shatibi. yet, he has called to review Islamic legal thought as
Muhammed Igbal did. Fazlur Rahman (1995. P176) argues that “when new forces of massive
magnitude—socioeconomic, cultural-moral or political—occur in or to a society, the fate of
that society naturally depends on how far it is able to meet the new challenges creatively. If
it can avoid the two extremes of panicking and turning in upon itself and seeking delusive
shelters in the past on the one hand and sacrificing or compromising its very ideals on the
other, it can react to the new forces with self-confidence”. This description is fitting for the
contemporary Muslim world today. Some segments of the Muslim community resort to the
past glories of Islamic civilization today to encounter the challenges of the present-day
Muslim community. On the other hand, some other segments of the Muslim community try
to ignore all intellectual legacies of the past Muslim civilization to reconstruct modern
Islamic identity.Fazlur Rahman asks this hypothetical question “Should a society begin to
live in the past—however sweet its memories—and fail to face the realities of the present
squarely—however unpleasant they be, it must become a fossil; and it is an unalterable law
of God that fossils do not survive for long: "We did them no injustice; it is they who did
injustice to themselves" (Qur’an: 101; XVI: 33, etc.). He further says that the contemporary
Muslim community could reconstruct its past glory and yet, move forward into a progress
path if only it can provide a new and vibrant interpretation into the primary sources of Islam.
(F. Rahman 1995. P 179) contends that “there is only one sense in which our early history is
repeatable—and, indeed, in that sense it must be repeated if we are to live as progressive
Muslims at all, viz., just as those generations met their own situation adequately by freely
interpreting the Qur'an and Sunnah of the Prophet—by emphasizing the ideal and the
principles and re-embodying them in a fresh texture of their own contemporary history—we
must perform the same feat for ourselves, with our own effort, for our own contemporary
history. This re-interpretation of Qur’an and Sunnah in the modern time needs some
mechanisms, systems and frame works. I think that the legal philosophy of Islamic law offers
such a frame work and system how to interpret Islamic teaching today to keep Islamic
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guidance intact. Indeed, there is nothing wrong in seeking guidance and getting lessons from
the past intellectual heritage of the Muslim past. Yet, those historical precedents and their
intellectual heritage do not always give ready-made solutions for the problems of the
contemporary Muslim community. The challenges and problems that the Muslim community
faces today are totally different from that of our previous generations and communities.
Therefore, there is no point in trying to seek readymade answers in the past historical
precedents of the glorious Muslim history. Rather, contemporary Muslim scholars should
find solutions to the problems of the Muslim community considering the reality of the modern
social context. Abdullah ibn Bayyah contends that there are three dimensions and
components for any Islamic solution of contemporary Islamic issues. He argues that the
Muslim jurists should have a profound knowledge on these three components if they want to
address any Muslim contemporary issue today.

3The consequences of

1)Primary sources: Texts
of Qur’an and Hadith.

2) Realities of modern
world:
Socio-political,

human action:
Consideration for our

Subsidiary  source of economic, scientific and action in any of issue.
Islamic law technological realities of
modern world
Diagram 1:

Sheikh Abdullah Bayah (2014. pp-20-40.) argues that the modern social contexts
and conditions the Muslim community lives today are different in many ways from the time of
the formative period of Islam. Today, our social realities are different in many ways from the
classical periods of the Islamic history. He argues that the Islamic jurists and legal theorists
should consider all these social realities in the application of Islamic law to modern conditions.
Moreover, he argues that the Islamic jurists should examine the consequences of their legal
rulings and verdicts. Sheikh Abdullah Bayah critically analyses many problems that the
Muslim community faces today in the light of the general philosophy of Islamic law. His legal
reformation is based on three fundamental principles: namely, the legal interpretation of the
text, (J+55), knowing the rationales of text (Jd=3)and application of the text (J:). This he
claims is a classical methodology inherent in the Islamic tradition. The first one is that modern
Muslim scholars should know how to interpret the primary sources of Islam, secondly, they
should know the cause of Islamic ruling or the intention of the text and thirdly they should
know how to apply those Islamic rulings to the modern context. He argues by these three steps
or by these three approaches to the divine texts we could respond to the literal school of legal
thought, or any radical groups that follow the literal interpretation of the text. He argues with
these three approaches to the divine text we can reformulate the Islamic methodology to
understand and extrapolate the modern concepts. For instance, he asks what is the concept of
political authority in this modern world? What is the concept of election today in this modern
world? What is the concept of citizenship today? How do we understand the concept of political
obedience today in this modern world? How we understand modern financial concepts? How
do we understand the “concept of inflation”? How do we understand the “concept of minority”
today? Sheikh Abdullah Bayah proposes these methodologies to provide Islamic solutions for
all these modern problems, but he contends that these methods are not new rather he says they
are classical methodologies inherent in the classical Islamic legacies and go alone with the
general philosophy of Islamic law. Yet, many Islamic groups do not acknowledge or appreciate
these three components of contemporary Muslim problems. You may find some Muslim clerics
who have profound knowledge in Islamic theology or on some aspects of Islamic law and yet,
they do not have a thorough knowledge of the contemporary modern world or modern sciences
in order to relate Islamic teaching to the modern world. As a result of this disparity and

37

www.manaraa.com



knowledge gap many Islamic groups do not appreciate the social changes we see today in this
modern world. One of the prominent orientalists (Gibb H. A. R. 1961, p 91) argues that “The Koran
(Qur’an) and the tradition are not, as it is often said the basis of Islamic legal speculation, but
its only sources. The real foundation is to be sought in the attitude of mind which determined
the method of utilising the sources.” It is how the Muslim community uses and places the
teachings of Qur’an and Hadith in these modern social contexts of our time is which makes the
teaching of Islam more relevant and viable to this modern age. There is nothing wrong in the
sacred texts of Qur’an and Hadith, but the wrongness lies in the quality of the minds that
approach the sacred texts of Qur’an and Hadith. There is no doubt about the authenticity and
supremacy of the sacredness of the Qur’an and Hadith. Yet, these texts have been interpreted,
elaborated, evaluated and understood by people with different levels of intellectual, social,
religious and ideological backgrounds for the last 1400 hundred years. The sacred texts of the
Holy Qur’an and Hadith have been interpreted and understood out of their socio-historical
contexts. Sometimes, the linguistic traditions and conventions of the Arabic language have
been totally ignored in many Qur’anic exegesis. Moreover, the social realities of the modern
world have been totally ignored in the application of Quranic teaching into modern social
conditions.

The intricate and delicate relations between the sacredness of the texts and modern
conditions of our time are scrupulously explored by Tarig Ramadan in his writing. How does
Tarig Ramadan reconcile the sacredness of the texts and the problems of the Muslim
community that have no historical precedents at all in the primary sources of Islam? His
reformative method is he asserts “first, I quote the sources: here is a verse or a prophetic
tradition (hadith), and this is the literal meaning. Second, | explain the different readings
offered by scholars during history as well as the possibilities available for interpreting the
said verse or hadith because of its formation or in light of Islam’s message. Third, starting
from the verse (or hadith) and its various possible interpretation, | suggest an understanding
and implementation that take into account the context which we live in. That is what | call
the reformist approach” (Tarig Ramadan. (2010) P. 3). Thus, he relates the relevancy of the texts
to modern times bearing in mind the time and space factor in our application of texts to
modern conditions. He does not doubt the authenticity and validity of the texts, but his
contention is about the application of the texts to our modern conditions. For instance, he
takes the example of hitting one’s wife. He says that there are some texts both in the Qur’an
and hadith that refer to this issue of striking one’s wife. These texts have been interpreted
differently by different people. The literalists justify striking women, while the reformists
investigate these texts in light of the global message and read these texts in their contexts.
Tarig Ramadan contends that the historical precedents of the prophet tell us he never struck
a woman in his life and hence the notion of domestic violence contradicts Islamic teaching
and hence it should be condemned. Yet, the literalists would argue that this type of
explanation is nothing but mere deliberation to distort the meaning of the texts and they
would not agree with this type of elucidation. Most important fact here is to know how to
read the texts in their historical context and gauge the possibilities of applying them to
modern social conditions. This needs holistic and inductive reading into the texts in line with
the general philosophy of Islamic law. What is important here is to see if T. Ramadan
dismisses the text in order to reconcile modern social conditions. He never tries to dismiss
the authenticity and validity of the texts, but he questions the level of human intellect that
reads the texts. He contends that to relate the divine texts to modern social conditions we
need to read the text deeply and grasp its meaning profoundly with all its linguistic
conventions. Moreover, to apply them to modern conditions, we should know modern social
realities. That is why Ramadan calls to reform Muslim minds in understanding the divine
texts. Islamic legal studies have been about studying the textual interpretation. Most classical
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Islamic scholars confined the legal interpretation within the limits of the sacred texts of
Qur’an and Hadith. They applied intellectual effort around the meanings of the legal texts.
yet, they failed to provide the interpretation and religious explanation to social activities of
human beings around them. For instance, we read little about the public laws or
administrative laws in classical Islamic legal thought. Thus, Islamic legal interpretation grew
in Islamic legal thought away from the realities of the social contexts of medieval time and
this continued until modern times. Even today, many Islamic jurists limit their legal
interpretation within Islamic texts alone. They rarely provide any religious explanation for
human actions and activities beyond the limits of sacred texts. Yet, today modern human life
so cluttered with modern inventions, scientific and technological advancements. Humanity
has witnessed a huge industrial, technological and scientific development in the last three
hundred years. What does Islamic teaching say about these developments? What does
Islamic law say about these modern developments? To what extent are these modern
developments compatible with Islamic legal philosophy and with Islamic law?

The rapid agricultural, industrial, scientific and technological revolutions took place
in recent times in human history. It can be argued that the Holy Qur’an encourages such
human intellectual activities and yet, Muslim scholars have failed to appreciate, encourage,
and explain these human intellectual endeavours in their religious discourses. Islamic
research activities have been confined to the textual reading, textual interpretation away from
the realities of the modern dramatic changes that take place in field of science, technology,
agriculture and industry. Consequently, Islamic legal studies are carried out for the sake of
legal studies rather than relating Islamic legal rulings to the realities of the modern world.
The literal interpretation of the Islamic law predominated in most parts of its legal history
from the formative period of Islamic law until modern time. Because of this literal approach
to Islamic sacred texts, Islamic legal scholars failed to relate Islamic law to the realities of
social contexts they had been living in different epochs of Islamic history. For instance,
consider what are the major problems or challenges that humanity faces today in general? It
may be a nuclear war, global warming, environmental disaster, a threat of terrorism and
poverty, collapse of the world economy, danger of the population, or any similar modern
problem that humanity faces today. Does the Islamic legal philosophy address these modern
issues that pose an existential threat to humanity? Otherwise, does the Islamic legal
philosophy address any major issue that poses an existential threat to the Muslim community
today. Issues such as the rule of law in Muslim countries, peace, community harmony,
poverty, unemployment problems, justice, equality, economic development, education,
democracy, health and safety issues of the Muslim community. The discourses on Islamic
law and legal studies have been confined to a literal reading of the sacred texts rather than
finding solutions to the problems that humanity and Muslim communities face today. That is
why we contend that the discourses on Islamic law should address these modern social issues
in the light of the general philosophy of Islamic law rather than a word to word literal
approach to the texts of the Holy Qur’an and prophetic traditions. This book is written to
highlight the importance of such an approach to the legal studies in our modern time. The
Muslim community is polarized into many theological, ideological and mystical groups. We
do not have a central religious authority as we see within Roman Catholicism or other
religious groups. So, the different interpretation and disagreement within Islamic
jurisprudence, theology and religious matters are unavoidable. Yet, Islamic scholars should
consider the social realities, social contexts, time and space factors in the application of divine
texts. However, knowing the mere texts alone is not enough they should also know how and
when to apply religious texts to our modern complicated world. We live in a multi-ethnic,
multi-cultural, and multi religious world today.
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Moreover, Muslim clerics should know the consequences of their religious verdicts in
this modern world: Unfortunately, the most radical Islamic groups do not have such a profound
Islamic knowledge. The Islamic legal philosophy directs the Muslim clerics how to apply the
Islamic texts considering all these above-mentioned social conditions and realities. That is why
it can be convincingly said that a thorough knowledge of the legal philosophy of Islamic law
Is a prerequisite for all graduates of Islamic studies before they embark on Islamic teaching or
give any religious verdicts. To speak for Islam and for Muslim communities today, Muslim
scholars must be well equipped and well trained not only in traditional Islamic sciences but
also in modern social sciences. Of course, you cannot expect that Muslim scholars will have
time and energy to excel both of traditional Islamic sciences and modern social sciences. It is
beyond human capabilities to excel in all subjects in this age of specialization and knowledge
explosion. Therefore, it is not practically possible to expect Muslim scholars to have a
thorough knowledge of Islamic sciences and modern sciences at one time. At the same time
without a thorough knowledge in both branches of knowledge (secular and religious), it would
not be appropriate to issue any religious verdicts on any contemporary socio-political and
scientific problems of Muslim communities. For this reason, it has been proposed by many
contemporary Islamic scholars to form a team of Muslim intellectuals comprising both Muslim
legal experts and social scientists so that they could jointly study all contemporary Muslim
socio-political, economic, religious and scientific problems. Today, it has been agreed by many
modern Islamic scholars that Muslim consultants should consult Muslim experts on different
disciplines of modern social sciences before they declare any religious verdicts on any given
issues related to the contemporary Muslim community. Hassan Jabir (2007 p. 90) argues that
Europe went through some intellectual, industrial, agricultural, technological, scientific and
information revolutions over the last two centuries. Although some contemporary Muslim
jurists are influenced by these new ideas in European developments to formulate some new
kind of Islamic legal jurisprudence incorporating modern concepts of development most of the
contemporary Muslim jurists have failed to learn from the European intellectual contributions
to human civilization over the past two centuries. He further contends that because of this
failure there is a huge intellectual vacuum among contemporary Muslim scholars about western
civilization and its contribution to humanity. Therefore, he argues that many modern Islamic
jurists cannot relate their legal verdicts to the realities and challenges of the modern world.
Why did the Muslim juristic mind not grow up to meet the challenges of modern times? Hassan
Jabir replies to this question. He argues that the Muslim jurists in the majority of their
intellectual history, spent most of their time and energy analysing the past historical events of
medieval times, trivial legal issues, theological matters, rules of rituals, and laws of slavery
instead of addressing the primary issues that are relevant to human civilization such as human
resource development, economic development, educational development or political
development, or human values such as liberty, democracy or freedom of speech. He argues
that instead of understanding the physical laws of nature, cosmological laws of the universe,
geological rules of the earth and sea, biological wonders of the human body, marvels of the
ecological environment of this earth, the Muslim scholars spent their time and energy over
some 500 verses of the Holy Quran that speak about religious rites and rituals at the expense
of thousands of Quranic verses that speak about the universe, cosmology, ecology, biology,
geology, oceanology and many other features of this universe. He further argues that the
Muslim mind is not competitive mind in knowledge seeking but the Western and Eastern
scholars are competing one against another to discover the wonders of the universe, to innovate
new concepts yet, the Muslim religious scholars live with the mindset of the Middle ages. He
identifies many factors for the backwardness of Muslim communities in many areas of
knowledge and development. Religious extremism, political corruption, dictatorship, over
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reliance on the past glory, wrong understanding of religion and wrong reading of religious texts
are some of the main reasons for the stagnation of critical thinking in the Muslim world.

There is no political will and hardworking ethic in many Muslim countries. The
socio-economic, scientific and technological development of Western countries did not take
place within one or two decades rather people in many parts of the western world went through
a series of industrial, agricultural, economic and scientific revolutions to achieve the notion of
liberty, freedom, democratic rights, and human rights. All this did not take place over night but
people in Europe fought for their rights for many centuries. This physical world is ruled by
physical and natural laws. If you want to achieve something you must work with that. People
in most Muslim countries do not have a hard-working ethic. Consider, for instance, Japan. Two
Japanese cities, namely Nagasaki and Hiroshima were bombed in ww2 in 1945 and yet,
Japanese people did not keep mourning over these attacks for decades rather they worked hard
with determination and they became one of strongest economies of the world within a few
decades. So, there is no point in blaming others for the shortcomings of the Muslim world, The
socio-economic and scientific progress and development of the west is the cultural product of
western society and therefore, 1 would argue not all aspects of socio-economic models of
development are appropriate to third world countries. Moreover, the European nations compete
with one another in science and technology and yet, we do not see such a sense of
competitiveness and eagerness among Muslim nations to learn and discover. Muslim history
tells us that sometime in the middle ages, the Islamic civilization lost this competitiveness when
the Europe was waking up from the dark ages. Moreover, people in Muslim countries do not
have social environments, opportunities and facilities to enrich their human resource
potentiality. This is due to the lack of political will and socio-economic conditions of these
countries. Hassan Jabir argues that the notion of socio-economic development of Muslim
countries should be analysed in the light of the general philosophy of Islamic law. He argues
that more critical evaluation of the social realities of the Muslim countries is not enough rather
that Muslim political leaders and policy makers should take some initiatives to make any
changes. Ibrahim El-Bayomi Ghanem (2017 p 61) identifies an important factor in the stagnation
of creative thinking and the lack of development in the Muslim world. He argues that most
Arab and Muslim political leaders today are dictators and these dictators rely on some policy
makers, intelligence and military experts who do not have any Islamic background or
knowledge about the primary sources of Islam. These dictators hire their own relatives and
friends who do not have any expert knowledge of Islamic sciences or in geopolitics. Moreover,
these dictators do not give any kind of political freedom in the Muslim world to challenge their
political power. As a result of this dictatorship the Muslim world is lagging all nations in the
areas of education and development. All this greatly affects the creative thinking in legal
studies. With the European renaissance, most Western nations went through some radical
changes in all aspects of socio-political, economic, educational and scientific aspects of life.
Avreas of legal studies and juristic discourses too went through some radical changes in Europe.
From the Norman invasion of England to the present day, the English law, or substantive law
went through some radical changes and yet, we do not see such radical changes in the legal
studies in Muslim countries. The legal system in most of the Muslim world is in stagnation as
all other areas of progress and development.

For instance, substantive law in western countries went through some radical changes
in its history. From its origin up to the present time, English law or western substantive is in the
process of evolution. Islamic law is divinely a revealed set of laws unlike any man-made legal
system. Therefore, Islamic law is not entirely subjected to the process of evolution like any other
earthly legal system. However, there are two kinds of law in the Islamic legal system. Private
and public law. Private law or religious law is not subject to evolution and yet, public law is
subject to constant changes and evolution. Nevertheless, public law did not adopt in Islamic law
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as we notice in the common law of England. It is argued by Worthington (2003, Equity. P. 8) that
the Laws of England are the result of the Norman conquest in 1066 when the Normans introduced
an entirely new legal system common to the whole of the Kingdom. Norman kings created the
Courts of King’s Bench, and from these medieval courts, the principles of common law began.
Rights and obligations grew from the decisions of the Courts. However, if common law rulings
were unfair or unjust there was a right to petition the King for redress. This was because the King
was the fount of justice, personally responsible for ensuring that his subjects were treated fairly
and justly. With the introduction of the Magna Carta, the notion of liberty, freedom, equal right
and many other rights were protected in English law. It would be a daunting task to compare the
Islamic legal system with common law and yet, some comparison will give us some insight into
the two contrasting legal systems. The difference between English law and Islamic law is clearly
illustrated by M. H. M Razik. He notes that “public law” in the sense of constitutional law,
administrative law as understood today by the Western and English legal system, did not form a
separate major part of the Islamic legal methodology during the formative period of Islamic law,
even though in theory it had well defined principles covering all areas of public law and practice.
However, it existed to some degree, particularly in criminal law. As society advanced just as in
the West, these laws were developed further and were flexible enough to incorporate elements
of public law when appropriate. (M. H. Razik, 2010, p.39). Vikor Knut (2005, p3) argues that there
are no separate courts in Islamic law to deal with private, public, or criminal cases, Islamic law,
according to him, does not make a clear distinction. Yet, M.H.M Razik has challenged this
contention. M. H. M Razik argues that during the caliphate of Abu Bakr and Umar the state had
rules to deal with criminal acts such as treason, murder, rape, and theft. He further contends that
may be the Islamic court system was not as elaborate as it is today but then neither did any
modern western state have well defined different court systems at the beginning. (Ibid. p262). He
further notes that “By the eighteenth and nineteenth centuries when the English Parliament
became strong, Acts of parliament were the main sources of new laws in England. Under the
early Islamic law, although there were no similar Acts of Parliament as such, during the time of
the Prophet as the Messenger of God and head of State under the Medinan constitution his
Sunnah become absolutely binding. With the passing away of the Prophet, the Caliphal edicts of
the first four Caliphs, although not as absolutely binding as that of the Qur’an and the Sunnah of
the Prophet, nevertheless became a highly respected source of law” (lbid. p 262)
Comparing both Islamic legal methodology and the English legal system, M. H. M
Razik argues that “In Islamic legal methodology, just as the Qur’an and the Sunnah of the
Prophet from the primary or the main sources of law, the gadis and jurists played an important
role in interpreting this main source. In the English legal system Acts of Parliament were at
first the main source of new law while judicial decisions continued to be significant not only
in interpreting Parliamentary Acts, Statute law, but also reviewing and differentiating judge-
made law, legal precedents set by judges.” (lbid, 282). Thus, western legal systems went to
through some radical changes at different historical periods as we have seen and yet, the Islamic
legal system from its formative period to the present did not grow with the speed of social
changes. Thus, we notice some differences between two the legal systems. The Islamic legal
system is purely based on divine revelation and hence human legal reasoning and
interpretations are limited by divine commandments. Whereas, the English legal system does
not have any religious binding or connotations. It is purely secular in nature and religious
authorities have no right to interfere with what the British Parliament legislates. Nevertheless,
the Muslim community firmly believes that ultimate legislative power rests with God alone.
He has already legislated what is good and what is bad for humanity. All that the Muslim jurists
did is to interpret divine laws and not to add or omit any divine injunctions. They did not
consider all the social changes that took place around them in human life. That is why the
Islamic legal speculation did not grow. Since medieval times to now we have seen huge
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changes in human life and yet, regulatory laws in Islam did not grow in accordance with these
social changes. I think that the Muslim jurists have confused religious law and worldly laws or
statute laws that are needed to meet growing social change in society. As any society progresses
it needs statute laws to keep law and order in society and yet, the classical Muslim jurists were
more concerned about the religious laws of divine nature than statute laws. It may be that the
rudimentary social structure of medieval life styles did not need that many of changes in law
and yet, the rapid development in human activity necessitates new rules and regulations.

The Ottoman empire did try to develop public law. Under Tanzim at reform the Ottaman
empire introduced many changes to meet the demand of social realties. “The changes of the
Tanzimat Era included modern postal system, a national bank, tax reform, a proto-parliament and
an ottoman national anthem. The education system was overhauled along French line. According
to the ideals of the West, secular scientific education was promoted over the religion-based
education that had been the norm through-out Islamic history. Earlier in Islamic history, scientific
and religious research was the same enterprise, and even the prophet had promoted the
advancement of knowledge. But with the imposition of French secular attitudes, scientific and
religious knowledge were separated, with science considered more valuable...... According to
the reformers and their supporters, these were all organizational reforms that were necessary for
the Ottoman Empire to function effectively in the 1980s. But more significantly, the Tanzimat
was a fundamentally change in the way the Ottoman Empire functioned legally. The old legal
law code established by Suleiman and his grand mufti in the 1500s was replaced with a new one
based on the French system, which prized Enlightenment-inspired natural rights as the basis for
the relationship between citizens and their government. No longer was the Islamic shariah was
the basis for the law in the Ottoman empire” (Fras al-hateeb, 2017, pp224-225). Why did not this legal
reform work in Ottoman Empire? | think that common law gradually grew in western countries
along with agricultural, industrial and technological revolutions. Yet, Ottoman Empire and
Muslim countries did not go through that all those revolutions. Islamic law is basically a divinely
revealed law and the Muslim jurists have freedom to interpret divine law with some conditions.
They should not exceed divine limits and divine intents. They should interpret the Islamic law in
accordance with the general philosophy of Islamic law. The Muslim jurists concentrated on
religious aspects of Islamic law and interpreted the religious laws in relation to the religious life
of the Muslim community to guide the Muslim community in day to day religious life.
Unfortunately, most Muslim jurists throughout Islamic legal history concentrated in providing
legal interpretation to some selective rules of Islamic law at the expense of public laws. The
Muslim jurists failed to develop civil laws, public laws, administrative laws, company laws and
other aspects of laws as we see in our modern time. It is argued that Muslim religious leadership
did not have harmonious relations with political leadership in most of the Islamic history. Muslim
political leadership did not get on well with religious leadership. The confrontational attitudes of
political leadership with religious leadership had impacted hugely on many areas of Muslim
community for the last 1400 years of Muslim legal history. | think Islamic legal studies did not
grow due to this confrontation between the Muslim political and religious leadership. M.H. M
Razik argues that the tendency towards a purposive approach to law is increasing in western legal
studies too. He notes that “This is somewhat like what the Muslims have advocated since the
earliest times with respect to “the purposive” or magasid based interpretation of the primary
sources”. (Ibid, 2010, p.263) The legal Interpretation in the English court system, according to
Martin. J “is left to the individual judges and it is possible that one judge will prefer the literal
view, and another could form the opposite conclusion” (Ibid, 2010, p.263). This is a fact in Islamic
legal studies too. Some Muslim jurists preferred the literal interpretation over the purposive
interpretation to the law and yet, today the tendency is shifting towards the purposive or objective
interpretation of textual sources. The problem with the Muslim community today, is the
knowledge gap. The religious leaders are not trained in modern human sciences. They do not
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grasp what is going around them in human sciences. on the other hand, secular educated elite
groups do not have a deep knowledge of Islamic sciences.  Because of this disparity and
knowledge gap between religious and secular educated elites of the Muslim community, the
Islamic sciences grew in isolation from the realities of modern-day life. Consequently, the
graduates of Islamic studies have no intellectual skills to guide the Muslim community today.
The failure to appreciate the changes of modernity and relate Islamic teaching to the modern day
is due to a lack of creative thinking. Although, Islamic law is rich with its legal theories and
legal principles, today, the Muslim world is lacking in high quality creative legal scholars to
relate those legal theories to the changes of the modern world.

C) Magasid and deficiencies in conventional legal theories.

Basically, the legal methodology of Islamic law or the legal theories of Usil al-figh were
articulated as a set of guidelines to stimulate and regulate Islamic legal reasoning (zjtihad). M.
H. M. Razik contends that “an important aspect of a legal methodology is the creative process
involving a particular form of legal reasoning by taking into account matters that are not
explicitly stated in a legal text, either by legislation, judicial precedent, legal reports or texts
books”. (2010, pp 34-35) yet, the Islamic legal methodology is quite different from any other
legal methodologies of common law or any form of legal system. The fundamental elements
of law in Islam are set by divine rules and regulations. Hence, the divine nature of Islamic
law is indisputable. Yet, it is human beings who interpret and offer legal interpretation to
divine texts. For this reason, it can be argued that divine texts and human legal reasoning are
fundamental elements of Islamic law: Qur’an proclaims that the Muslim community should
“obey Allah and the Messenger (Qur’an 3:32). Based on this Qur’an text M Razik argues that
“the fundamental basis of the Islamic legal methodology encompasses the primary sources
of Islamic law. (Ibid. P35). It means that the legal reason by Muslim jurists is somewhat
limited and controlled. Hence, Muslim jurists cannot provide legal interpretation as they like
and as they want according to their own human desire and inclination. Yet, it is human
interpretation that gives practical application to this divine law and human intellect is a tool
to understand the divine laws. Unlike Western common law which is secular in nature,
Islamic law has its roots in divine revelation. This is the difference between Islamic and
western laws. Thus, the legal interpretation methodologies too differ between Islamic law
and Western law. However, historically and pragmatically speaking, the legal theories of
(Usil al-figh): the Islamic legal methodologies have had some setbacks. With the steady decline
of the Islamic legal reasoning of Jjtihad, the functional nature of Usal al-figh was subject to
some sort of complete stagnation. More specifically, with the so called “closure of the gate
of jjtihad” which has been described by Igbal as a “voluntary surrender of intellectual
independence (Igbal. M. 1978, p, 178) the methodology of the legal theories of Usal al-figh lost its
functional nature in the development of juristic thought. The subject matter of Usal al-figh
became a theoretical subject. Consequently, further fresh legal interpretations to the texts of
the Qur’an and the Sunnah have ceased. The rational approach to the texts should have been
increased by the emergence of Usa/ doctrines. Nevertheless, the science of Usi/ al-figh became
a pure theoretical subject that dealt with linguistic traditions, issues related to Aristotelian
logic and theological polemics rather than formulating a pragmatic and a practical method to
deal with social issues. Moreover, Hellenistic thought and logic crept into the doctrines of
Usiul al-figh. In addition to this, theology, philology, dialectics, and mysticism had a great
influence on the science of Usal al-figh. The works of Ghazali, Baji (d.474/1081) ibn *Aqil (d.513/1119)
Ibn al-Hajib (d.646/1248) all consist of many theories that were deeply influenced by dialectics
(jadal), logic, and mystical thought. (W. Hallag (1999). pp 134-153). Such influence in the science
of Usil was well acknowledged by al-Amidi in that he notes that the science of Usil al-figh
was derived and formed from the mixture of theology, Arabic language and the aikam ai-
Shaii‘ah (Imam al-Amidi. (1982) Vol:1, p, 6). Thus, the dynamism of the methodology of Islamic
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legal theory ceased during this Islamic period due to the so called “closure of the gate of
Iitihad». This trend continued into our modern time. This stagnation of thought not only
affected religious studies but all other branches of knowledge.

Richard Koch and Chris Smith so beautifully describe the rise and fall of Islamic
civilization. 1 think that it would be appropriate here to quote them so that we will know what
exactly went wrong with Islamic creative thinking. “After the fall of the Roman Empire,
Islamic civilization became militarily, culturally, and scientifically pre-eminent in Europe. It
was under the umbrella of Islam, from the mid-tenth to the mid-thirteenth centuries, that,
European civilization first began to emerge from so- called Dark Ages. When Christian Europe
had lost all Greek learning, it was known and treasured throughout Islam. The beautiful Islamic
cities of Spain, Seville, |Granada and Cordoba, were magnets for scholars of all faiths: ....
Through the agency of Arab scholars, the West gained its modern numerals, rediscovered the
writing of the ancient Greek scientists, advanced in astronomy, and gained new learning from
Persia, India and China”. But something strange happened by the thirteenth and fourteenth
centuries in the Muslim world. Caesar E. Farah tells what went wrong with Islamic civilization
at this time in history. “The early Muslim thinkers took up philosophy where the Greeks left
off......... in Aristotle the Muslim thinkers found the great guide....... Muslim philosophy
.... In subsequent centuries merely choose to continue in this vein and to enlarge Aristotle
rather than to innovate”. (1994 pp 85- 95). While the Muslim thinkers were engaged in
Aristotelian philosophical and theological debate for the sake of intellectual pleasure, what
happened in Europe was a different thing. Richard Koch and Chris Smith (lbid. p71) note “for
all their lack of Greek texts, the European “Barbarian” of the “Dark Ages” made remarkable
progress, not in science but certainly in technology” This was what happened in the Muslim
world over eight hundred years ago. This stagnation of creating thinking not only intruded into
Muslim minds in the field of science and technology but also it intruded in religious sciences
too and religious thinking too became a victim of this stagnation of Muslim thinking. Ahmed
al-Khumlishi strongly contends that alien Greek philosophical influences on the science of
Usul had far-reaching consequences in the practical functions of uUsal. The theoretical and
polemic nature of Usil was not a viable means to resolve the pragmatic problems of realities
of life. The gap between the realities of life and legal theories was widened. Thus, the studies
in this science continued to be just for the sake of intellectual pleasure and scholastic arguments
between jurists and theologians and away from the realities of life. (Al-Khumlishi, A. 1988 pp. 98-
103). It can be said that socio-political and historical factors too played a greater role in this
stagnation of Islamic legal thinking. Islamic jurists were persecuted for their political views in
the middle ages. They did not have freedom in what to say and what to write. They did not
have political support and back up to develop their religious thought throughout most of
medieval Islamic history. There was no cooperation between Muslim rulers and scholars in the
main part of Islamic history. This hostile relationship between Muslim rulers and scholars had
a negative impact on the development of Islamic jurisprudence. Muslim jurists and scholars
were not given freedom and leverage to develop Islamic jurisprudence and rules in the areas of
public administration and collective duties of the Muslim community. Thus, creativeness in
Islamic jurisprudence lost its dynamism by this time and it never recovered it even today.

Mahdi Shamsu Din, a contemporary Shi‘ite jurist identifies the deficiencies and
defects of the conventional uUsal from another standpoint. He contends that the divine
commands are of two types. The first type of divine command is directly addressed to
individuals by God in his revelation. The second type of divine command is directed to the
Muslim community at large. So, there are two types of divine commands. One is
individualistic in nature and other one is public in nature. According to Mahdi Shamsu Din,
the focus of the classical Islamic scholarship in their legal interpretations was mostly on the
first type of divine command. He argues that the classical Islamic jurists spent most of their
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intellectual life in elaborating Islamic law concerning individuals. That is why we find
volumes of Islamic legal books on rituals of purification, worship and religious duties and
yet, we find little writing on public affairs or political affairs of Muslim communities. The
classical Islamic scholars over spent much of their time and energy on the first type of divine
command, elaborating, interpreting and explaining the legal rules of divine laws pertaining
to individuals at the expense of public rules. However, he argues that the divine commands
concerning the Muslim community are more in quantity and yet, those divine commands
were not extensively studied by the classical jurists. Consequently, collective duties, social
responsibilities, social needs, problems and obligations of the Muslim communities were
largely neglected. He identifies that the reason for this neglect was the politically corrupt
leadership, which marginalized the role of Islamic jurists in the socio-economic and political
issues affecting the Muslims community at large. Consequently, Muslim jurists could not
develop many areas of Islamic law and promote public welfare and interest with their legal
thought in medieval ages in Islamic history. There was no cooperation and collaboration
between ruling elites and Islamic jurists to develop different public development projects.
Both political elites and jurists failed to devise public policy to promote public interest and
public welfare of Muslim communities in that hostile social environment between them. This
is one of the reasons why Islamic jurisprudence of politics and public administration did not
develop in Islamic history. The resentment between Islamic jurists and the ruling elite
continued throughout most of Islamic history and it left some far reaching negative impact in
the formation of Islamic legal thought and still the Muslim community feels the impact of it.
Thus, it is high time for Muslim intellectuals to re-examine their approach to the corpus of
Islamic law from a collective perspective in line with the general philosophy of Islamic law.
(Shamsu Din, M. pp.19-20). J. ESposito agrees with such contention and yet, he argues that the
classical legal theory that predominated in the development of the law employed four
different sources of law, namely, the Qur’an, Sunnah, Qiyas and Ijma*’. In addition to this, the
classical legal theory employed the subsidiary principles of equity such as Istihsan, istislah
and istishab. However, the interaction of these sources and continued dynamism of legal
development discontinued after the third A.H/ tenth century. This was due to several
historical and legal factors such as the so-called closing of the door of Jjtihad, growing
political disintegration, negative attitudes of political leaders to intellectuals, the
unconstructive aspects of Sufism and ultimately, the Mongol invasions of the thirteenth
century. All these factors negatively contributed to some greater extent in halting the creative
legal activities (Esposito, J. 1978. pp. 30-31). He too agrees that the hostile attitude of Muslim
rulers in medieval times in addition to other factors contributed the decline of Islamic legal
thought. Another negative aspect of this trend in the science of Usi/ al-figh was the arguments
around causation of al-ahkam (Ta’Itl al Ahkam) between the theological schools of Mu 'tazilites
and Ash ‘arites. The essence of theological argument according to Ash ‘arites is that man is
incapable of comprehending the rationale behind God’s actions and commands. Hence, the
legal cause behind the rules of God is no more than a sign (al-imara). ( al-Shatibi vol. 2, p, 6.)
Imam Ibn Hazm had argued that Muslims should not question Almighty Allah at all for his
action and for his ruling. We cannot ask why did Allah do this or why did Allah reveal this
rule? His contention is it that it is not fitting for any human being to question Allah about his
actions and rulings. What is needed is a complete submission to divine commands. (A. N. al
Baza: 2014. pp.116-118). These theological and philosophical arguments left some negative
impacts on the development of Islamic jurisprudence. Instead of providing pragmatic legal
interpretation for the practical issues of the Muslim community, the Muslim jurists engaged
in unrealistic issues due to above mentioned historical, political, theological and
philosophical reasons. As result of this, the Muslim jurisprudence did not grow as it should
have grown dealing with realistic issues.
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The malfunction of the legal theories of Usal al-figh can also be attributed to the total
negligence of the general philosophy of Islamic law, i.e. Magasid al-Shart'ah. The science of
the legal philosophy of Islamic law never gained a prominent place in the writing of classical
legal schools until al-Shatibi explored the integrated nature of the legal theories of Usil al-figh
to the doctrines of magasid. He made a close connection between the legal reasoning of sjinad
and the general philosophy of Islamic law. Thus, according to al-Shatibi the knowledge of
magasid is a prerequisite for the legal reasoning of ztirad. Otherwise, the involvement in the
pursuit of legal reasoning without the knowledge of the higher objectives of law would lead
to grave mistakes and errors in the legal interpretation. According to al-Shatibi those who
read the apparent meanings of the texts without reflecting over their ultimate aims and
rationale are the proponents of innovations (ahl-al-bid ‘a). Mu 'tazilah and Kharijites did so at
their own peril. Many of them provided literal interpretations to divine text and came to some
erroneous conclusions. Thus, their fragmented approach to the texts of Qur’an without
understanding their rationales and objectives paved the way for such mistakes. (Al-Shatibi. Vol.
4. pp, 159-169). Moreover, we should examine how far the conventional legal methodologies
fit to modern times. Do we need to follow the same legal methodology of previous
generations of the Muslim community? Abt Sulaiman questions the credibility of
conventional Usal for modern conditions. The basis of this problem lies in the defectiveness
of traditional Muslim methodology. For him “the problem is not which rule Muslims should
select, approve or reject, but rather what is wrong with Muslim thought and why Shari‘ah is
no longer providing man with rules and regulations that can enable him to exert more
effective control over his environment and destiny”. (Abd Sulayman. 1981. P6).  The crux of
Abi Sulaiman’s arguments is that there is nothing wrong with the sources of Islamic law, but
it is Muslim approaches to sources of Islamic law, which need to be reviewed. He contends
that contemporary Muslims fail to comprehend the general philosophy of Islamic law in the
light of modern social changes. In the same line of thinking but with a quite different method
Coulson elaborates on the defectiveness of Muslim jurisprudence in that he notes, “it appears
that Muslim jurisprudence has not yet evolved any systematic approach...lacking any
consistency of principle of methodology”. (Coulson. J, A.1967. pp.152-154). From above the
discussion that it seems that Muslim jurisprudence today suffers from methodological
problems.

The International Institute of Islamic Thought in its annual conference in 1976
concluded that the Muslim World was badly afflicted by an intellectual crisis. The fundamental
cause of the backwardness of the Muslim nations is attributed basically to this crisis. It
suggested that any remedies for such a calamitous social predicament should begin with a
comprehensive methodology that guarantees accurate and disciplined thinking. Moreover, the
conference identified a certain inadequacy of vision (ifgar al- ru’yah al- shahihah) in Muslim
thinking, which was neither goal-oriented nor purposeful: intellectual discussions very often
take place for their own sake rather than to find needed solutions to problems. (A. Raisiini (1998).
Islamiyyat al-Ma ‘rifa: Vol.3. p 35). Some Muslim scholars contend that the Islamic Ummah does
not lack human and material resources, but the backwardness of Muslim nations can be mainly
traced back to stagnation in thought and lack of vision, which impede creative and healthy
approaches to utilising the immense resources. To rectify this condition, Muslims need to
modify and renovate their way of thinking and to develop an academic and scientific
methodology to face contemporary challenges. (Farugi. I, 1981, p 7) Abii Sulayman proposes to
modify the classical concept of Usal to resolve the crises of mind, He points out “the current
concept of Usal was formulated in an earlier period and, in that capacity, it responded to the
needs of that age. Ironically, Muslim intellectuals of our time have failed to grasp the extent of
change that has taken place in the realm of knowledge, culture and civilization in the modern
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world. The deficiency is not in Islamic source materials themselves but rather in the intellectual
capabilities of ‘Ulama, who are not capable of correlating these source materials to social
developments”. (Aba Sulayman, 1993.p, 87). What is needed urgently therefore is a comprehensive
Islamic methodology. Abii Sulayman notes the defectiveness of conventional Usal from three
aspects. First, the classical legal speculation lacks the empiricism and systematisation.
Classical scholars mostly relied on deduction from the Islamic texts as their main method in
acquiring knowledge while not much attention was paid to developing a systematic rational
knowledge pertaining to law and social structure. Nevertheless, in the field of the physical
sciences such as medicine, mathematics, and geography, Muslim scholars applied both text and
reason. They were empirical and experimental. Then, he notes that the reasons for this
intellectual dichotomy were that there was a general satisfaction with the existing social system
set up by the prophet i.e. there was not much difference between the social conditions of the
prophet’s time and that of the medieval age.

The second reason was the failure of the A uzazilites to reconcile the relationship
between reason and revelation in a comprehensive way. Consequently, the Muslim scholars
failed to institute a solid foundation for the evolution of a rational philosophy in Islam. Aba
Sulayman vigorously warns contemporary Muslim jurists that simple and direct deduction
from Islamic textual materials “without properly accounting for changes involving the time
— space element of the early Muslim period is a retrogressive step.” In this respect, he draws
our attention to consequences of failure to understand the Qur’an and the Sunna in their
historical contexts. (Aba Sulayman, 1993. p, 87). Aba Sulayman notes that many Islamic jurists
have failed to analyse themes of the Qur’an and Sunnah in a social and historical context. He
neither rejects the universality of the Shari’ah nor doubts the application of the Shar’ah in the
modern world. However, he endeavours to clear some ambiguities surrounding the literal
interpretation of the Qur’an and the Sunna. He further illustrates this point with several
commentaries on the following verse of the Qur’an (8:65-66.). The main argument in this
Qur’anic verse is that a small number of Muslim fighters would overcome a larger number
of enemy fighters on the condition that they fight with commitment, perseverance and
sacrifice. The main issue here is that the commentators explained this verse literally focusing
their attention merely on the ratio of fighters and they argued that it is not permissible to flee
from the battlefield if the enemy forces double their numbers. Such an understanding and
conclusion may have been appropriate for the medieval time, which was comparable to the
prophet’s time. To contrive such an understanding in our contemporary world is not only
misleading but also incomprehensible. Modern war methods are far more advanced and
different from that of conventional warfare. Regarding the deficiency of conventional Usal
Abu Sulayman notes that irrelevance of some aspects of legal speculation of classical jurists
to our time. An example is that in dealing with non-Muslim nations, Imam al -Shafi‘i
instructed the Muslim rulers to engage in war with non-Muslims at least once a year, if not
more often, and not to accept a truce for more than 10 years. This instruction was made by an
analogy to the practice of the Prophet that he engaged in battle with non-believers at least
once a year and did not accept a truce for more than ten years. This was a legal speculation
of this great scholar of medieval times. This analogical conclusion might have been suitable
for the time of Imam al-Shafi‘i. The generality of such a ruling is questionable in the context
of our time. Abti Sulayman notes that no statesman could possibly accept this kind of analogy
and understanding in our contemporary world. This kind of analogy is an individual juristic
opinion, which has no support from the Qur’an. The tendency toward literalism, a word for
word and issue for tissue analogical comparison led many jurists like al-Shafi‘i to such a
general conclusion that does not sustain the test of time. (Aba Sulayman, 1993 pp. 80-83).

Many modern Islamic scholars support Abti Sulayman’s method of reasoning. Most of
the classical Muslim jurists of the second Islamic century had maintained the permanent hostile
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relationship between Muslims and non-Muslims. As a corollary, the war between them was
regarded as the rule rather than the exception. The techniques of abrogation (naskh) were used
to justify their stand. The argument of the classical jurists that the war and resentment are the
permanent rule for international relation is not binding. It is simply the juristic verdict of a
temporary nature of medieval time. Moreover, there is no concrete authentic evidence from the
sources for such an opinion. (Al- Zuhayli, 1989 pp.130-131). Thus, failure to understand the texts
of the Qur’an and the Sunnah in the light of the general philosophy of Islamic law sometimes
leads to misinterpretation and misunderstanding. Moreover, the concept of power has extensive
meaning in our modern world. It encompasses the military, technological, economic,
psychological, moral and spiritual elements of human life. To explain the context of this
Qur’anic verse of warfare in a completely different atmosphere and circumstance, one must
depart from the specifics of the text and highlight its general purpose instead. This must be
done with due consideration for the change and development that has taken place in all aspects
of human life. Many historical, political and religious events have halted the development of
creative activities in Islamic law. We also find many deficiencies and shortcomings in the
conventional Usal as historical accounts depict. This does not mean however that Islamic law
lacks a methodology to incorporate social and legal changes. While all subsidiary legal
principles of classical legal theory incorporate social change in one way or another, what is
needed is a comprehensive approach to the entire body of Islamic law in the light of the general
philosophy of Islamic law. Such an approach is demanded by al-Shatibi in his legal writing
considering rapidly developing social changes of his time. Unless such coherent and
comprehensive approaches are applied, the textual interpretations will be confined to the literal
meanings removed from the reality of life. The incoherent nature of conventional Usi/ and
rapidly developing social changes have prompted the Islamic reformists to reconsider the
applicability of some aspects of conventional Usil methodologies for modern times. The
contemporary scholars such as F. Rahman, I. Faruqi, Z. Sardar, T. Ramadan, Abii Sulayman
and T.” al-Alwani call for an urgent task of revitalising conventional Usia methodologies based
on the foundation laid down by al-Imam al-Shatibi.

In his pioneering work in this direction (Towards a new methodology for Qur’anic
exegesis), I. Farugi advocates developing and enhancing this new methodology. He suggests
that an efficient and valuable methodology for a reinterpretation and application of Islamic
law is an axiological systemization of the Qur’an. He advises Muslim intellectuals to engage
in a systematic study of the value system of the Qur’an so that the prioritisation and hierarchy
of Qur’anic ethical - religious values are rightly maintained. For instance, the religious values
such as justice, human dignity, freedom, health and safety are the fundamental teaching of
the Qur’an and yet, the studies on Islamic jurisprudence do not pay not enough attention to
these social values. Most importantly, focus would be shifted beyond the specific regulation
to its intents, i.e. the underlying values of the Qur’an in general. The systematic analyses of
this kind are directed to understand not only the value specific to the Qur’anic regulation
within its context but also its general purposes. The Qur’anic instructions, its commands and
injunctions need to be understood in relation to its space-time context with the realization of
its overall values. It is the duty of Islamic jurists that they embody these Qur’anic values in
their speculative process of figh regulations. He explicitly notes the lack of overall
systemizations of conventional Usal, “our ancestors completed remarkable studies
constituting a tremendous wealth of insight, though none of them followed this method
(axiological systemization). We cannot do without their work, nor can we afford to overlook
the insight of their research or wisdom of their vision... (Though) none of them achieved the
axiological systemization we need today.” (Farugi. I, P.47, March 1962).

Rahman makes a staunch criticism of the fragmented approaches of classical
scholars to the Islamic texts. He blames the Islamic jurists and Qur’anic interpreters who
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analysed the Qur’an verse by verse and the Sunnah report by report. The lack of
comprehensive and integrated approaches to the textual sources is the main deficiency of
classical methodology. He further argues that a systematic scrutiny of social, economic and
tribal institutions is essential to understand the revelation for universalising it beyond the
historical contexts. In this context, he argues, “A most fundamental and striking feature of
our figh is that its various parts and legal points and enunciations do not actually tie up with
one another to make it a really well-knit system.... figh constitutes materials for a legal
system, but it is not a legal system itself.” (Rahman. F,198, P.184) In the light of foregoing
discussions, it can be noted that the urgent need for a broad and comprehensive approach in
the field of Islamic law and the social sciences is a burning issue for Muslim intellectuals.
Thus, Rahman advocates a holistic and contextual approach for legal theories and legal
interpretation. Abti Sulayman notes that Islamic thought continues to be legalistic. In fact,
the legal device of Talfig (piecing together) had been used only to provide undesirable
justification for the historical action in modern times. It is therefore crucially important to
evaluate the problems of methodology (UsiZ) in Muslim thought. He further notes that “the
model of the social system laid down by the prophet and his Companions which constitutes
the body of the Sunnah is an important aid for understanding and consequently abstracting
the values and the basic outlook of Islam, but it cannot be applied or compared issue by issue
with the social system that must be built in order to meet today’s needs, realities, and
challenges.” (Abt Sulayman, 1993 pp, 62). As he strongly believes that “The imitation of a
historical system is just as wrong as the imitation of a foreign one, because both reflect a lack
of comprehensive understanding of the existing realities of contemporary Muslim people and
the Muslim world.” (Ibid, p, 94). Hence, such a new approach to sources of Islamic law does
not require detaching from Islamic history nor does it require ignoring the richness of their
legal speculations. Thus, the focus of the Muslim jurists should be one of social and religious
value of the teaching of the primary sources of Islam rather than historical incidents, place,
and issues.

On the other hand, Z. Sardar contends that it is inaccurate to believe that the four
legal schools of thought have solved all social problems. He suggests that Muslim
intellectuals need to go beyond the classical schools of legal thought and construct
contemporary structures based on the foundations laid down by the classical jurists.
Basically, Muslims today cannot consider the classical rulings as eternally validated. They
also cannot seek solutions in their judgements and thoughts for modern problems without
looking into the sources of the Skari‘ah with our experience and knowledge. Every century
has its own problems which cannot be foreseen by predecessors and which are not resolvable
by traditional solutions. (Sardar. Z, pp. 109-110). An urgent requirement is an extension of the
Shart’ah into the modern domains such as in science, technology, town planning, rural
development and environmental issues. Moreover, he proposes to revitalise some Shari‘ah
institutions such as hisbah (office of public inspection) and hima (public reserve) in parallel
with modern administrative institutions in order to extend the scope of the Shari‘ah beyond
the law and turn it into a dynamic problem-solving methodology. He further argues that
classical jurists used the supplementary sources such as fjma‘, Qivas, Istihsan, and istislah as a
problem-solving methodology. He says it is tragic that these methods were abandoned.
Today, the Muslim jurists do not seem to be using these problem-solving legal
methodologies. Why is it? It could be that because, most Islamic jurists do not know how to
use them in their legal interpretation. Or it could be that the public administrations in many
Muslim countries are not administered by with religious guidance of the Muslim jurists.
Today, most of the Muslim jurists are socially, and politically marginalised.The aim of the
jurists to create the science of Usil-al-figh was to initiate some legal methodologies that
facilitate the decision-making processes. The urgent need of Muslims today is the
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development of the Shari‘'ah as a problem-solving methodology focusing on the general
principles of the Shart‘ah. However, Sardar notes, “Methodologically, the question of how
to apply and extend the Skari‘ah to contemporary situations has been hampered by an over-
reliance on narrow specifics, legal formalism, literalism, and outdated legal texts. To break
away from this straitjacket, the Muslim scholars have to concentrate on the conceptual basis
of Shari‘ah.” (Sardar. Z, pp. 119-124). Moreover, in this context, Sardar argues that al- Shatibi’s
scheme of magasid and the legal devices of maslaha should be utilised as the legal mechanism
to find solutions for the contemporary issues of the Muslim community. So that, the concepts
of Shart'ah can be the basis for legislation on various modern technological, scientific,
environmental and cultural matters. Similarly, they can also be the source of useful
regulations in such areas as abuse and destruction of natural resources and technology.
Moreover, he argues that these Islamic sources can be used for international matters like the
law of the sea and disarmament. Thus, he encourages Muslim scholars to expand the legal
framework of Islamic legal doctrines as a problem-solving mechanism. One way to reconcile
the conflict between the Islamic legal speculation of classical times and the rapidly changing
social system of modern times is to introduce and incorporate the legal concept of magasid to
the corpus of conventional Usal. With the emergence of the rapidly changing modern
industrial society, the classical framework of the analysis is no longer workable or acceptable.
Therefore, it is imperative to ease the disparity between the reality of life and the nature of
stagnation in legal theories. It is generally contended by modern Islamic reformists that a new
methodological dimension of Usal al-figh would ease this dichotomy. The doctrine of magasid
will facilitate this new methodology of Usil.

In this perspective, Kamali notes that “at a time when some of the most important
doctrines of Usal al-Figh, such as 7jma‘ (general consensus) and Qiyas (Analogical Reasoning)
and even Ijtihad as a whole seem to be burdened with many difficult conditions rooted in the
socio-political climate generally prevailing in the Muslim world, Al- magasid may as such
provide a ready and convenient alternative route to the Shaii ‘ah.” (Kamali. H, p.135) Furthermore,
he argues that the magasid doctrines basically deal with the higher objectives and the end goals
of Islamic law rather than concerning the conformity with technical and literal details, which
seems to be the overriding concern of the various doctrines of Usil al-Figh and thus, overriding
concern with technical requirements some time can easily impede one’s clarity of vision and
purpose. It does not mean that we should forget about the conventional legal methodology of
Usil al-Figh and yet, too much attachment into the literal reading of Islamic text and its technical
language makes the application of Islamic law more complicated and difficult in modern social
conditions. From another perspective, al-Qaradawi stresses the importance of knowledge of the
general philosophy of Islamic law. The method he suggests is that we should re-examine the
intellectual legacy and heritage of our classical Islamic scholarship with its different schools
of legal thought to choose what will ensure the enforcement of the magasid and the resurrection
of maslaha considering the changes taking place in modern times. Moreover, we need to
examine modern issues according to the Qur’an and Sunnah and more importantly, we need to
look at the contemporary issues in view of these sources and the general philosophy of Islamic
law because those issues were not part of our ancestors’ lives and that is why we cannot find
legal precedents for those issues in the legal thought.(Al-Qaradawi, pp.108-9). Therefore,
approaching the Islamic law in line with its general philosophy does not mean abandoning the
contribution and the legacy of classical Islamic scholarship. The uniqueness of the legal
doctrine of the magqasid is that it is constructed to understand the various parts of the Shari’ah In
its totality. Without a comprehensive understanding of the ultimate purpose of Law and its
overall implications, the application of substantive law (firi°) would not be meaningful and
constructive. Thus, recently the legal methodology in Islamic law has been a subject of
intellectual contention. Yet, a tangible methodology has not evolved. According to modern
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Islamic scholarship, the holistic and contextual approach of magasid studies should be a
rudimentary step for the development of such legal methodology. However, the fragmented
nature of Muslim society intellectually, ideologically and politically makes such a task more
difficult. Above all, there is no centralised intellectual legal authority and leadership for
Muslims to co-ordinate any constructive tasks.

In the perspective of this thesis, it is imperative to note the relationship
between the operative nature of Jjzinad and the Magasid al-Shari‘ah. The traditional works on
Usl failed to establish neither the affinity between ijtihad and the magasid, nor the antipathy
between taglid and the magasid. Indeed, the very question of reopening the door of jjsirad
denotes a re-examination of the works of classical figh literatures in conformity with modern
demands and challenges with due consideration for the spirit and end goals of the Shari‘ah.
To this end, the most important step was taken by al- Shatibi’s to highlight the relationship
between ijtinad and the magasid when he notes that ijshad has two pillars in the al-Muwafagat.
The first was a complete knowledge of Arabic Grammar and its syntax and the second was
the knowledge of (magasid): the higher purposes behind the legislation of the lawgiver. (al-
Shatibi’s vol. 3, p. 1-4). However, the pioneers in the field of Usas did not create such a coherent
relationship between ijtihad and magasid. Unfortunately, al-Shatibi’s thesis on this subject was
not further developed although magasid is an essential instrument to understand the
legislations of God.On one hand, al-Shatibi makes a staunch criticism of the mystical
interpretation of Sufi’s to the texts of the Qur’an in his theological treatise of al-7zisam. On
the other hand, he demands a moderate legal interpretation to the texts of the Quran in his
legal treatise of al-Muwafagar in response to the social changes of his time. In his theological
treatise, he seems to be following the footsteps of Salafis in his crusade against religious
innovations and mystical interpretations of the texts of the Quran. However, in his legal
treatise he seems to be a pre-modernist advocating for legal changes in accordance with social
changes. In the first, he seems to be addressing the mystical leaders and the followers of the
mystical path. In the second, he seems to be criticising the jurists and jurist consultants for
their very rigid and restricted legal interpretations. As in the time of al-Shatibi, today, we see
the primary sources of the Islamic law are subject to many different types of interpretation:
traditional, literal, mystical, political otherwise, ideological interpretations from different
schools of thought. There are different schools of thought in Islam today: the moderate,
literal, and traditional schools of thought. It can be argued that a profound understanding of
general philosophy of law in a comprehensive way could strength the uniformity among all
these different legal schools. Moreover, such a holistic approach into approaches to the texts
of the Qur’an and Sunnah could harmonise our understanding of Islamic teaching. Moreover,
reading the texts in the light of the general philosophy of Islamic law would protect us from
the influence of the Muslim extremism in the legal interpretations of the texts. Thus, a
contextual understanding of the texts in line with the general philosophy of Islamic law is
what is demanded by this thesis. It does not mean that we should disregard the intellectual
legacies of the legal schools of Islam. For the last 1400 years, the Muslim world has produced
a wealth of legal materials in Islamic law. We should use those classical legal material
selectively.

It is vital to note that while al-Shatib1 recognises the social changes in the sphere
of human transactions, he vehemently rejects the philosophical, and scientific interpretations
of the texts. Al-Shatibi categorically argues that the Qur’an should be understood and
interpreted in a way Arabs understood it during the time of the prophet. It is also very
important to maintain their linguistic conventions and traditions in the interpretation of the
texts. Al-Shatibi condemns one who exceeds this method of understating the texts. Hence,
interpreting the Qur’an purely based on natural sciences, the science of engineering, logic
and other physical sciences is wrong according to al-Shatibi. (al-Shatibi, vol, 2, P.60). Al-
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Shatibi’s arguments in this issue are more appropriate today for obvious reasons that the
scientific theories are subject to constant changes from time to time. The scientific theories
are mere theories and sometimes they are not factual. therefore, one cannot interpret the
Qur’an based on changing theories. Moreover, the Qur’an is a book of guidance and not a
book of science. Therefore, one should understand the nature of this book when arguing for
the expansion of Skari’ah to the field of science, technology and other fields. Yet, we should
regulate the ethical and moral issues in the areas of science and technology from the
perspective of Islamic law. God has implanted the natural instincts in human beings to
discover treasures of this physical world and control nature. According to the Qur’an, Adam
was taught the names of universal objects. The Qur’an reads, “He taught Adam all the names”
(2:31). Therefore, gaining worldly knowledge is left to the natural instincts of human beings.
Hence, it can be said that it was not part of prophetic missions to teach people the physical,
empirical and natural sciences, but rather the prophets were sent to teach some sets of beliefs
and tenets, which were not always comprehensible by human intellect alone. Therefore, when
arguing for the expansion of Shari’ah into the area of science, technology and other areas of
modern development, one should always keep in mind the high objectives of prophetic
missions. Thus, modern Islamic scholars strive to expand the scope of magasid to include all
aspects of the modern way of life for the welfare of Muslim societies. However, such a call
has been heavily criticised by ultra-literal Muslim clerics saying that some Muslim jurists are
trying to distort the divine nature of Islamic law. However, what are the limitations of
magqasid? The generally accepted notion is that no one can limit the scope of magqasid as long
as such expansion is within the limit of the Shari‘ah boundaries. Still, this expansion of
magqasid demands a systemisation and prioritisation. This is an unaccomplished task that
demands intellectual attention. Thus, the attitude of the human mind in Islamic legal
speculation will change from individual to individual and group to group. However, such a
course of evolution in legal speculation must comply with general philosophy of Islamic law
always. The following conclusion can be made from this discussion. Some aspects of
classical Islamic legal thought have some defects and deficiency. Not all aspects of classical
legal thought are viable today to the modern socio-economic and political conditions of the
Muslim world today. The verbatim and literal approaches to the divine texts are not always
viable in all social contexts. Moreover, Islamic jurisprudence grew under some harsh socio-
political conditions of the medieval Islamic history sometime in isolation away from the
realities of social life. Islamic jurisprudence did not address the public problems and issues
of the Muslim community throughout Islamic history rather concentration had been on
personal matters and rituals of Islamic law. What more is the political dictatorship in the
Muslim world suppressed the healthy academic development of the Muslim jurisprudence.
In addition to this, the “piecemeal treatment of the sacred Islamic script is no longer viable in
this modern complicated world. Furthermore, this study reveals that most Muslim clerics do
not understand most of the burning problems of humanity and the Muslim world. Islamic
jurisprudence no longer addresses the urgent human problems of the modern contemporary
world issues such as globalization, global warming, ecological disaster, nuclear disarmament,
and the world economy. Therefore, Islamic jurisprudence badly needs some sort of
systemization and methodological structure
d) Magqasid and laws of priorities (Figh al-Awlawiyat).

The laws of priority are an integral part of the general philosophy of Islamic law. The
laws of priority are some legal principles in Islamic law that have no parallels in any Western
or Eastern legal systems. These are some unique legal principles in Islamic law. There is no
doubt that the Muslim world today suffers from some serious socio-economic, political and
educational problems. If only the Muslim world would revitalise and apply these legal
principles in Islamic law, it could have done far better in many areas of development. The
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classical Islamic jurists devised these legal doctrines to direct and guide the Muslim world
during the classical Islamic period. They devised these legal doctrines so that the Muslim
world could prioritise its socio-political, educational and religious ideas. More importantly,
to prioritise what social issues are more important and what issues are less important in order
of priority. What should be the most important burning issue of the Muslim world? Is it
dealing with Muslim extremism? Is it economic development in the Muslim world? Is it
educational progress in the Muslim world? Is it the political reformation of the Muslim
world? Is it the spiritual development of the Muslim world? What should be the most
important issue and what should be the least important issue among all these issues. The
classical legal experts produced some brilliant legal principles for the Muslim community to
guide them in times of difficulties and yet, today Muslim legal experts and policy makers are
unable to comprehend all these legal principles and apply them to the contemporary problems
of the Muslim world. Although there are so many Muslim legal experts in the Muslim world,
the political system and hierarchical political orders of the Muslim countries do not allow
Muslim legal experts to freely incorporate and integrate their reformative ideas in the national
policies of these Muslim countries. There is no political will in many parts of the Muslim
world to incorporate these legal principles in the nation building process. Muslim political
leaders use excessive political power to control Muslim legal experts. They are not given
freedom and liberty to introduce their new ideas and concepts in policy making. The logical
argument of this kind of Islamic jurisprudence is that the legal principle demands from the
Muslim community that it grades its actions: All type of human actions in the Muslim
community should be graded at different levels: All human actions, rituals, responsibilities,
and duties are not same in grades and reward: some duties and responsibilities should be
given priority over some other duties and responsibilities. The classical Islamic legal experts
called this classification of human actions as grading the human actions in accordance with
greatness of their merits. (Maratibul al A’mal).

The epistemological foundation of these legal principles is taken from the primary
sources of Islam: Qur’an and the Sunnah are very much explicit on this issue and demand
from the Muslim community a choice between the most important issues in order of priority.
The Holy Quran makes such a distinction between theological principles of faith, human
values and human actions. There are different grades and ranking in the articles of faith and
likewise, all religious rites are not same in grading and ranking. Much textual evidence could
be cited in support of this ranking and differentiation. This differentiation in ranking of
human actions are clearly illustrated in many divine texts and prophetic traditions. The Holy
Qur’an says “Do you consider giving water to pilgrims and tending the Sacred Mosque to be
equal to the deeds of those who believe in God and the Last Day and who strive in God’s
path? They are not equal in God’s eyes. God does not guide such benighted people. Those
who believe, who migrated and strove hard in God’s way with their possessions and their
persons, are in God’s eyes much higher in rank. (Qur’an: 9: 19/20). What do we understand
from this divine text? It means that articles of faith are the most important in grading human
action. The faith in Oneness of God is the most important fundamental principle of Islamic
theology. According to Islamic theology, without this basic principle of faith no matter what
good actions man does, it does not earn him any divine reward. It is generally believed in
Islam that a strong faith motivates a Muslim man to do good deeds. Thus, the faith and good
actions are inherently interconnected in Islamic theology. There are hundreds of prophetic
traditions that support this argument in Islamic theology. Moreover, good human actions are
not equal in ranking and divine reward. Islamic law makes some differentiation in the grading
of good human actions. Some human activities earn more divine rewards than other activities.
Human deeds are classified in a such hierarchical order in Islamic law. Some religious deeds
become obligatory actions. For instance, praying five times, fasting in the month of Ramadan,
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or giving, annual charity to the poor, all these are some mandatory religious duties prescribed
in Islamic law: yet, there are some lesser mandatory religious duties too in Islam. al-
Qaradawi argues that today, the Muslim community has got the priority wrong in many
religious, cultural, social, educational, political and economic issues. He blames the youth of
Muslim communities for their luxurious life styles, and pleasure-seeking ways of life at the
expense of education and hard work. He accuses them of time wasting in many Muslim
countries. He says the youth do not use their teenage and adulthood life in productive ways.
Moreover, he accuses the governments in the Muslim countries of not spending enough
money on education, health, industries, and social care but rather they spend a greater part of
their annual budgets on sport, defence and cultural affairs at the expense of more important
issues. He states that many Muslim countries have got their priorities wrong in policy making.

Moreover, he argues that many Muslim communities got their priorities wrong in
religious performance too. He says that some trivial issues are given preference over the most
important issues in religious performance. For instance, he argues that many rich people in
Muslim countries go to hajj pilgrimages sometime annually. It is his contention that the hajj
pilgrimage is a religious obligation for a rich Muslim once a life time and there is no need to
repeat it again and again annually. Yet, some rich Muslims do it annually to seek spiritual
pleasure. He argues that this is religiously not right a thing to do in accordance with the
general philosophy of Islamic law. He contends that billions of dollars are spent on this
optional religious pilgrimage by rich people that are not obligatory. For this reason, he argues
that this money should be spent on some other social projects that are more beneficial to the
public. He says this money should be spent on charities, building educational institutes,
orphanages and care homes. He claims that people have got some Islamic priorities wrong
due to a misunderstanding of Islamic teaching. Some Islamic jurists have argued that some
obligatory duties can be postponed in time of emergencies. For instance, helping and saving
the innocent lives of people in countries like Yemen, Syria, Palestine, Iraqg and other Muslim
countries should be given priority over the performance of Hajj pilgrimage. This conclusion
is based on some legal maxim in Islamic law. One Islamic legal maxim reads that “immediate
obligation should be given preference over any obligation that could be postponed”. (al-
Qaradawi,2000, p. 18). Moreover, he claims that some Muslim students understand the priority
of Islamic law wrongly in their life. He says that he met some science graduates in some
Muslim countries who are religiously devotional and who left the field of their specialization
to devote time in the field of Islamic studies. He argues that they would have done many
beneficial contributions for Muslim communities had they concentrated on their field of
specialization because, today, the Muslim world is falling behind in science and technology,
so, he argues that these Muslim graduates out of their religious enthusiasm wrongly
understood the laws of priority in the general philosophy of Islamic law. Moreover, he argues
that many Muslim communities today are engaged in trivial religious debates and arguments
at the expense of the most important issues in Islamic law. For instance, he says that many
expatriate Muslim communities who migrated into Europe recently do not understand their
priorities correctly in this new social environment. He says the Muslim communities in
Europe, sometime engage in petty religious issues that bring no benefit for them at all. He
argues that these newly arrived Muslim migrant communities engaged in some theological,
religious and dogmatic debates that have no relevance in this new environment. What kind
of clothes should we wear? How should we eat? what theological school we should follow?
What legal school of thought should we follow? He argues that these kinds of questions are
not necessarily needed in this new social environment. He argues that the Muslim
communities in Europe should know their priorities in this new social environment and it
would not be fitting to try to live in Europe as they were used to living back home in their
native countries. He claims that some social norms, customs, traditions, cultural and legal
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traditions are different in Europe from their native counties. So, he argues that the Muslim
communities in Europe should give priority to some issues that matter to them the most. Such
as education, community cohesion, social integration, employment problems, promoting
peace and harmony among community, setting good examples, and cooperating in good
initiative. (al-Qaradawi, Ibid pp18-24). It is generally believed by many contemporary Islamic
legal scholars that the Muslim world has got the priority wrong on many issues. This has
done a greater harm to the Muslim community in many areas of socio-economic, political
and educational development. The religion of Islam has been used and misused by different
Islamic groups to justify their legal, theological and political perceptions. Like many other
religious teachings, Islamic teachings have been subject to vigorous interpretation by many
different groups. There is no uniformity in understanding the religion of Islam. The religion
that was revealed by Almighty Allah as a guidance and enlightenment has been used by many
Muslim groups to justify their political, theological, philosophical and ideological
perceptions and doctrines. Moreover, priorities differ from person to person, country to
country, community to community, place to place, age to age and social condition to social
conditions. For instance, the priorities of the Pakistan community in their educational,
economic, security and political policies cannot be the same as the priorities of Saudi Arabia
in those areas of social policy making. The needs, necessities, and recruitments change from
country to country. It is the duty of the policy makers in those countries to prioritise social
needs. al-Qaradawi argues that unfortunately, the policy makers and religious scholars in
Islamic countries do not have such a deep understanding of Islamic legal philosophy and
consequently, the Muslim community have got their priority wrong and sometime the less
important needs are given preference over the more important needs of the Muslim
community. For instance, countries such as Afghanistan and Iraq may need to spend more
money on deradicalization programs to free the youth from the dangers of Muslim
radicalization and yet, countries like Malaysia may have a different priority. For instance, it
may need to spend more money on education and economic development.

There is nothing wrong with the religion of Islam, but people have misunderstood it
with their own cultural, social, philosophical and ideological interpretation. In short, Islamic
teachings and principles are distorted to suite the ideologies and philosophies of these Muslim
groups. Today, a Sufi understanding of Islam is different from a Salafi understanding of
Islam, a Wahabi understanding of Islam is different form Ikhwan understanding of Islam.
Likewise, Islamic teachings are read and understood by different Muslim groups differently
in accordance with their levels of 1Q, educational, cultural, social, and ideological
background. Arab Muslims read the Islamic teachings differently from Non-Arab Muslim
communities. People in Pakistan and Indonesia read and understand the Islamic teachings
differently from those of Saudi Muslims. Due to this polarised nature of Islamic reading and
understanding, the Islamic teachings no longer work as a source of motivation and a unifying
force, rather the Muslim communities are disunited and wasting their time and energy in
unwanted dogmatic and theological argument that brings no benefit to their spiritual nor for
their material life. The laws of priorities constitute a significant place in the legal theories of
classical Islamic legal thought. Classical Islamic scholars endeavoured to understand the
rules of Islamic law in the order of priorities, giving precedence to the most important issues
over less important ones. The works of al-Ghazali (d.505/1111), Ibn Abd Salam (d.660/1263), Ibn
Taymiyah (d728/1327), lbn Qayyim (d.751/1350) and many others draw our attention to the
application of the laws of priorities in their legal interpretation. They went beyond the literal
implications of the divine texts to understand the laws of priorities considering the rationale
and contexts of social and legal issues in the light of the general philosophy of Islamic law.
In cases of revolting against the aggression and atrocities of rulers, Ibn Qayyim argues that
if such acts draw more harm to the community than the extent of their tyranny, then it is not
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advisable to engage in preventing such evils since it only brings more harm into society.
(Imam lbn Qayyim, n.d P.4). The bedrock of this argument is that if such revolts and protests
bring more harm and more destruction, he suggests that the Muslim community should avoid
such protests. It would be a like a collective suicide to protest before a big army that wants
to crush any protest. Because, most armies in Muslim countries operate under direct political
command of rulers so, the public encountering them would be a like collective suicide. Yet,
one could question the logics of this apologetic religious verdict. How long could the Muslim
community keep maintaining the patience and tolerance in front of such a political atrocity
in the Muslim world.

It could be said that some Muslim clerics in the Middle East use the same logical
reasoning to argue that the Muslim community should not revolt against any regime. They
argue that any revolt against regimes in the Middle East would bring more harm than any good
They point out that what is happening in Irag, Afghanistan, Yemen and Syria to support their
claim and yet, one could argue that corrupt politics in the Middle East has brought more
destruction and more harm than good. Therefore, a political change is a must in the Middle
East for a long-term peace and stability. | think in this political scenario in the Middle East,
Muslim clerics should rationalise their response to the political crisis in the Middle East. They
must gauge the politics of the Middle East in the light of the general philosophy of Islamic law.
Does keeping the same old political systems bring more benefits or more harm to Muslim
communities in Middle East? Or would changing the political system bring more benefits or
more harm? They should apply the laws of equivalence to gauge and evaluate the good and
harm of political change in Middle East. It is one of the fundamental principles of Islamic law
to put the public interest over the interest of individuals or any groups. So, the greater interest
of public should be to give priority over the interest of some elite groups in the Middle East.
Unlike in medieval times, in this modern world, politics plays a greater role in protecting and
promoting public interest. Politics today is more important than at any time in human history.
politics controls all aspects of human life in this modern world. It controls the wealth, and
income of the public, it controls the quality of healthcare, it controls the education and skill
development, it controls the health and safety, it controls freedom and liberty. it controls the
transport and movement of public, and it control the freedom of expression and religious
freedom. For instance, in some gulf countries people do not have freedom to speak or write as
they like. In this modern world, politics controls every aspect of human life, it affects every
human being today. we are compelled to engage in politics. Our modern socio-economic
conditions necessitate that we engage in politics. Moreover, fulfilling these basic needs of
human life is the primary duty and responsibility of government. When people do not meet
these basic needs, people will demonstrate against their government. This is a basic human
right of people in any country and yet, some Muslim scholars argue that such demonstration
against governments is unlawful in Islamic law. These scholars read the religious texts literally.
That is why they come into a such mistaken conclusion. A. Raistini argues that the welfare of
the public interest is more important than the welfare of political leaders in the Muslim
communities. He says that Qur’an directly addresses to the Muslim community rather than the
political authorities. The government in Muslim community is secondary important. He argues
that the Qur’an does not address the Muslim political leaders, caliphs, government or any
person or authorities rather it addresses directly to the collective Muslim community. All divine
commands and prohibitions are directly addressed to the Muslim community. The notion of
consultation in Islam is not merely confined in the circle of political leaders rather public should
be consulted in Islam on many political or public affairs. Of course, government gets power
and authority from public in Islam to rule yet, the central power is in the hands of public. The
public has power to elect any one into power or remove any one from power. (A. Raisiini. 2013.

57

www.manaraa.com



Pp9-29). Yet, today, many Muslim rulers do not like to give the power back in the hands of
public as we notice in many western democratic countries.

The understanding the laws of priorities in the light of the general philosophy of
Islamic law is vital today to examine our social and legal problems in this modern world. Yet,
this area of Islamic law has been a neglected chapter of Islamic legal thought for a long time.
One can see far-reaching consequences of neglecting the law of priorities in Muslim societies
today. Firstly, Muslims are confused in their understanding of priorities in their duties and
obligations. Sometimes, the less important religious obligations are given priority over the vital
religious duties. This often happens due to lack of understanding of the laws of priorities.
Therefore, it is vital from the perspective of the general philosophy of Islamic law to understand
these aspects of Islamic jurisprudence (wakeeli, pp.22-26). The higher objectives and purposes
of the Islamic law are always the same and constant, at all places and in all circumstances.
Thus, understanding the general philosophy of Islamic law is vital to our correct reading of
Islamic law itself. Moreover, as was mentioned earlier, the comprehensive understanding of
the general philosophy of Islamic law helps to override the deficiencies and shortcomings of
the conventional legal theories and more importantly, the knowledge of the general philosophy
of Islamic law helps to understand the priorities of the Islamic law in order of preference
specially in our time when the priorities of Islamic law are badly confused in the Muslims
world.These legal principles are some of the sophisticated legal concepts of classical Muslim
scholars. These legal principles are more rational and more logical. Classical Muslim legal
experts created these unique Islamic legal devices to enrich Islamic legal thought and facilitate
the Muslim community with some legal mechanisms to meet any social challenges and yet, the
Muslim community has failed to appreciate and apply these brilliant legal concepts today in
many Muslim countries. Today, the Muslim community does not suffer from a deficiency of
any sophisticated legal theories, but many contemporary Muslim jurists do not know how to
relate them to our modern social conditions and how to expand those legal principles to our
modern social circumstances. However, it can be also argued that Muslim countries do not
suffer from a lack of good Muslim scholars but in fact, Muslim countries suffer from a lack of
good political leaders to alleviate the suffering of the public. The Muslim community suffers
from a leadership crisis in many parts of the Muslim world. Muslim legal scholars have been
marginalised and excluded from the decision-making process in many Muslim countries.
Therefore, the Muslim community does not get its priority and policies right on many issues.
e) Magqasid and consequences of human actions: Ma’ilith al-Afal:

Some Muslim jurists have argued that an understanding of the consequences of the
human actions of individuals and communities is an integral part of the general philosophy
of Islamic law. They argue that Islamic legal philosophy has been created to regulate the
actions, duties and responsibilities of the individuals and Muslim communities. so, knowing
the consequences of human action is part and parcel of Islamic law. They argue not only how
the actions of the Muslim community should be in accordance with laws of Islam but also
about the far researching consequences of actions of the Muslim community and how should
they be in accordance with the general philosophy of Islamic law. Sometimes, the Muslim
community may adhere to the letter of Islamic legal texts without considering the far
researching consequences. A classic example for this, is the action of Muslim radical groups
today. The radical groups claim that they follow divine instructions letter by letter and word
by words and yet, they do not consider the far-reaching consequences of their actions. The
general philosophy of Islamic law is constituted to harness the inherent connection between
human actions and their consequences in Islamic law. According to the Islamic legal
philosophy man ought to think twice before he acts, and the consequences of his actions are
part and parcel of his moral and religious responsibilities. Although western legal studies
have expanded this area of human responsibility in substantive law today, the consideration
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of the consequences of human actions was profoundly expounded by some classical legal
experts in the formative periods of Islamic legal thought. Imam al-Shatib1 the architect of
the general philosophy of Islamic law notes that Muslim jurists should not issue any religious
verdict blindly. He argues that human actions have negative or positive consequences. There
can be good and bad consequences. Al-Shatibi states that all good and bad consequences of
human actions should be considered when any Muslim jurist issues religious verdicts on any
legal issue. So that Muslim jurists can avoid any inimical and harmful consequences of their
religious verdicts. Quran and Hadith traditions have clearly alluded to these legal principles
in many places. Early Islamic scholarship too had already elaborated on this legal principle
in their legal manuals. This is one of the established legal principles in Islamic law. What is
called the legal device of Ma alath al-Af dl: It has been defined as “considering the consequence
of human action before issuing any legal verdict”

A Raistini argues that this legal principle to consider the consequences of human action
prior to issuing any religious verdict was initially created by al-Shatibi. He argues that no one
elaborated its meaning comprehensively as al-Shatibi did. Raistni contended that basically the
foundation of the corpus of Islamic law was constituted taking this basic principle into account.
He contends that when Islamic law prescribes any law it always considers the consequences of
human actions: the consequences of human actions in the present and future. Raistini has
broadened this concept by saying that the entire corpus of divine guidance is revealed based on
this principle. He argues that all theological, legal, economic, and religious concepts of Islam
are instituted on the foundation of this principle. For instance, he tells us to examine the socio-
religious, psychological, and spiritual benefits of five-time Muslim prayers. He says that
individually and collectively we benefit from five-time prayer. When someone prays five
times, it connects him with Almighty Allah five times a day. He experiences the spiritual
benefits of prayer immediately with his devotion in prayer. This is he claims an instantaneous
benefit of prayer. Yet, he argues that prayer brings so many social benefits to the Muslim
community. It creates social bonds and friendship among Muslim community. He argues when
a community meets five times a day collectively in a mosque it gives them a good opportunity
to know each other, to care and share their socio, political, religious and economic problems.
He argues no other community is blessed with such a divine religious institution as the Muslim
community is blessed. He argues that God prescribed this religious obligation considering all
these collective and individual benefits. So, short and long-term consequences are considered
when Allah prescribed laws in Islam. (Raisani. 2014. P 80). He gives another example to illustrate
this point in more detail. He argues that capital punishment in Islam has been severely criticised
today more importantly cutting off the hands of thieves for stealing any item that is worth more
than 80.000 Saudi Riyals. This hand chopping has been badly depicted today by some media
people. They argue that cutting off the hand for stealing a small amount of money is not
acceptable. Human rights groups argue that this is a disgrace for humanity in this modern
world. They compare the value of body parts (hands) and the amount of stolen money and
conclude that such a punishment does not make any sense in this civilized world. Yet, A.
Raistini. contend that this Islamic punishment is not applied easily as has been portrayed by
media. This punishment is done not just to punish the thief but as a deterrent mechanism so
that no one will dare to steal. He claims that cutting off a hand of a thief sends a warning
message to thousands of thieves not to steal. Moreover, theft and burglary cause unwanted
social unrest. He argues that a large percentage of murders and shootings are connected to
burglaries. To deter all this, Islamic law prescribes some harsh punishment. This is nothing but
a deterrent mechanism. Yet, the secularists among Muslim communities argue that capital or
corporal punishment is not unacceptable in any Muslim countries. They argue that rich and
affluent people get away with it and yet, this punishment is applied to the poor in the
community. For instance, they argue that many of princes and political elites are looting public
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money in some Muslim countries without any accountability and yet, they do not get any
punishment but the system in Muslim countries makes poor people suffer this kind of
punishment.

Therefore, all corporal and capital punishment should be suspended in Muslim
countries. The general philosophy of Islamic law dictates some pre-conditions to apply to
corporal and capital punishment. Unless those conditions are met the application of Islamic
capital punishment would be inappropriate. Muslim society must be spiritually trained, guided
and educated on Islamic punishment. Moreover, these punishments can be applied only on just
and equal Muslim communities. Yet, today, the principle of justice and equality do not prevail
in many parts of the Muslim world so, applying harsh Islamic capital punishment goes against
the spirits and ethos of the general philosophy of Islamic law. After all, the primary objective
of the general philosophy of Islamic law is to establish justice among the Muslim community.
Does such a harsh punishment work as a deterrent mechanism? | would say it does to some
extent. It is true that the crime rate is comparatively less in Muslim countries than many non-
Muslim countries. Yet, the application of Islamic capital punishment selectively on the poor
and weak section of the Muslim community is not acceptable at all. It goes against the basic
teaching of Islam. The legal principle of Ma’alath al-4f’al has been also defined as one of the
Islamic legal devices that determines human actions as valid or invalid considering the
consequences of actions. Any human action may be a permissible one, but the consequence of
that action would not go alone with the general philosophy of Islamic law. Moreover, Islamic
law does not encourage any action that goes against the general philosophy of Islamic law. All
human actions are gauged and measured in view of the general philosophy of Islamic law. All
human actions, behaviours and duties should go alone with the general philosophy of Islamic
law. (Kamal. Imam (2012). P 19). The Qur’an speaks about the consequences of human actions in
many places. For instance, take this verse from Holy Qur’an. Allah says that “(Believers) do
not relive those they call on beside God in case they, in their hostility and ignorance, revile
God.” 6:108. Islam clearly prohibits all form of idol worship. To bow down to anyone other
than Allah is one of the biggest sins in Islam, yet, Islam demands from its followers not to
insult any of these people who worship other than Almighty Allah. Islam demands from its
followers not to insult any sensitive rituals of any other religious people. Making mockery of
any other faith is not permitted in Islam. Kamal Imam argues that Allah made this prohibition
of mocking other faiths, considering the consequences of such actions. if any Muslim groups
engage in insulting other religious faiths, in return, people of other faiths, would insult
Almighty Allah. Islamic legal theorists have argued the Muslim community should consider
the consequences of its actions. Classical Islamic legal theorists confined the application of this
legal principle into some jurisprudential rulings and yet, this legal principle should be applied
in all areas of policy making in the Muslim world. Today, the policy makers and political
leaders when they take crucial decisions in many socio-political, economic and religious affairs
of the Muslim community should think about the consequences of their policies. Yet, they do
not do so,

For instance, take the example of recently declared economic sanctions imposed
on the state of Qatar by Saudi and some Gulf countries. Although this is a politically
motivated decision that has no any academic or logical credibility, it tells us how Muslim
political leaders behave naively without any regards to the consequences of their actions.
Likewise, we could say the actions and behaviour of radical groups such as ISIS, al- Qaeda,
Taliban and many other radical Muslim groups come directly under view of this legal device
in Islamic law. All these groups have utterly failed to pay attention to the legal doctrines of
Ma’dlath al-Af'al.  1slamic law does not command to follow its rules blindly but rather each
sane Muslim person should act with some social and legal responsibility when he or she
makes some decision in life. Yet, the political decision that effect millions of people.
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Therefore, the Muslim leaders should take the most appropriate and more viable solutions
keeping in mind the consequences of their decisions. The Prophet and his companions took
many decisions taking into consideration the consequences of their actions. It would be
beyond the scope of this book to include as many examples and yet, | will include one
example to illustrate how the Prophet Muhammed acted carefully and considered his action.
It is reported by Aisha that she recommended the prophet rebuild the House of Allah once
again upon the foundation of the Prophet Abraham. Then the Prophet replied to her saying.
“I would have done it had not your people been new to the religion of Islam” The prophet
predicted such action would have some far-reaching consequences among the people of
Makkah. Islamic law prohibits all kinds of deception and legal stratagems. Why is it Islamic
law prohibit all legal stratagems? It is because of the fact allowing any legal stratagems on
Islamic ruling would bring some far researching consequences. Muslim jurists investigated
the consequences of their verdicts before they issued any legal edicts. We could see this in
many classical Islamic legal precedents. They made an inherent connection between their
legal verdict and its consequences. Abdul Majeed Najjar argues that there is an intricate
connection between the legal philosophy of Islamic law and the consideration of the
consequence of any human action. He claims that the rules could be amended and changed
considering the consequences. He gives two examples to justify this. He argues that in time
of war, you could impose border controls between countries to protect the countries from
imminent attack. His contention is that the original purpose of the borders between countries
is to serve the public and to facilitate the transposition of goods and services between
countries and yet, under some extraordinary circumstances this original rule will be
suspended considering the notion of public interest. Likewise, it is reported that Imam Malik
banned all kinds of business transaction with enemy countries in time of war. This concept
of Madlath al-Af’al could be applied to gauge and evaluate human activities in line with the
ethical and moral teachings of the general philosophy of Islamic law. Issues such as
deforestation, production of weapons of mass destruction, atomic and hydronic bombs, or
any other form of nuclear weapons, the production of GM food, giving free gun licences to
the public, the social phenomenon of lesbianism, homosexuality, the addiction to drugs and
the internet, and many other human activities in the field of science, technology, politics and
economic development can be examined and evaluated in the light of this legal principle in
Islamic law. This principle could be applied to evaluate the actions of individuals and
communities. It could be applied to gauge and evaluate the policy making of Muslim political
leaders in Muslim countries. It could be applied to assess the policies in areas of the socio-
political economic, and religious matters of Muslim countries. Yet, unhealthy and hostile
relations between religious leaders and political leaders in many parts of Muslim countries
does not allow the application of this legal principle

The failure to appreciate and apply this legal principle has brought destruction to
many Muslim communities by many radical groups such as Wahabi groups, Salafi groups,
and other extremist groups such as ISIS, Al-Qaeda, Taliban and other groups. These groups
follow the apparent literal meaning of the divine texts often ignoring the rational and context
of the divine texts. They do not know how and where to apply the divine texts appropriately
in their contexts. As result of this literal reading they have done more harm to the Muslim
community. They might have the sincerity to follow Islamic teaching and yet, they do not
have the thorough knowledge of the general philosophy of Islamic law to know how to apply
the divine texts appropriately. 1 will just give one more example to illustrate how this legal
principle is ignored by many Islamic groups today. In 2013, a military group called the Abakan
Rohingya Salvation Army formed in Rakhine province of Myanmar. It was formed with the
support of some Muslim radicals in some South Asian Muslim countries. Without
considering any far-reaching consequences it attacked the Burmese police post on 25/08/2017

61

www.manaraa.com



killing at least 12 Burmese police officers. This group did not consider its limitation, and the
consequence of its actions. The reaction of these Burmese inflicted some far researching
consequences on the minority Muslim community in Rakhine state of Myanmar. The UN
described the atrocities committed by the Burmese army as ethnic cleansing and Emmanuel
Macron described it as an act of genocide. Likewise, we could say that many actions of
Muslim radical groups are not compatible with this legal principle in Islamic law. Each
human action has its reaction and consequence. Islamic law demands the Muslim individuals
and Muslim communities collectively consider the consequences of their actions before they
engage in any. This is one of basic legal principles in Islamic law and yet, due to the distorted
nature of Islamic teaching many groups do not take this into consideration. Imam al-Shatib1
argues that the human intention should always go along with the divine intention and divine
commands. Human wishes, desires, intentions, statements, behaviours, plans and human
activities all should go along with the divine Will. Hence, all human inventions, scientific
discoveries, technological advancements and all human progress in any area of life should be
in line with Islamic teachings to be included in the frameworks of Islamic legal philosophy.
So, it could be argued that some modern human inventions do not go along with the Islamic
legal philosophy. According to Imam al-Shatibi’s legal argument, all types of weapons of
mass destruction have no place in Islamic legal philosophy. For instance, all kinds of Atomic
bombs, nuclear-powered bombs, hydrogen bombs and all other forms of weapons of mass
destruction have no place in Islamic law according to Imam al-Shatibi’s doctrines of the
general philosophy of Islamic law. The invention of all these weapons of mass destruction
does not go along with the general philosophy of Islamic law. One of the fundamental higher
objectives of the Islamic law is to protect humanity from any imminent destruction. lbrahim
Ahmed Khalifa argues that the notion of the nuclear race between countries does not go along
with Islamic legal philosophy (Ibrahim Ahamed Khalifa, pp254-273). Ironically, the modern world
order is controlled by many political powers today, therefore some of these Islamic legal
philosophies and concepts do not have any practical implications or practical application in
this modern world and yet, for this research, | have tried to relate these classical Islamic ideas
with modern day social realties. In short, all human actions and human intention should go
along with divine Will and divine laws. According to Islamic law any human action or human
invention that goes against this basic Islamic principle is not acceptable in Islamic law. So,
all aspects of Islamic law should be read in conjunction with this basic principle. In
conclusion it can be said all these legal principles, and legal maxims are always created in
the general philosophy of Islamic law to illustrate the flexibility and adaptable nature of
Islamic law in all places and. The changing social circumstances, needs, necessity, times,
extraordinary situations, different situation and different customs all are considered when
laws are applied according the general philosophy of Islamic law. The general philosophy of
Islamic law determines the function of law and laws are created in Islam not just for the sake
of law rather the laws should be beneficial for people. The application of the law should bring
some benefits to the community. The general philosophy of Islamic law makes such a close
connection between the functional nature of Islamic law and its benefits to the Muslim
community. Classical Islamic legal scholars have created some of the best legal theories in
Islamic law and yet, today we do not have good enough Islamic legal theorists to understand
all those classical legal theories and relate them to our modern conditions.
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Chapter 2: Definitions of the general philosophy of the Islamic law: (Magqasid al-Shari‘ah):

What is (Magasid al-Shart‘ah): the legal philosophy of Islamic law? What are the definitions
of the Islamic legal philosophy? What is the epistemological foundation of the Islamic legal
philosophy? and what is the historical origin of the general philosophy of Islamic law? Where
did this idea of Islamic legal philosophy come from? Where did it begin? How do we
understand it? How do we trace and identify it? What is its scope and parameter? This part of
our book traces and identifies the genesis, origin and the development of magasid from its
linguistic, theoretical and historical perspectives. Basically, this part of our book defines the
broader idea of the general philosophy of Islamic law and traces its historical roots in the
primary sources of Islamic law. Most Islamic legal scholars unanimously agree that Islamic
law got some higher objectives and yet, some of them differ on how to define them and how to
identify them. Moreover, how to make an inherent connection between the higher objectives
of Islamic law and modern social conditions. Traditionally, Islamic terms and terminologies
have been defined literally and technically. Although we do not need to go into detail about the
literal meanings of these terms, we will examine the theoretical and technical meanings here.
Many Islamic scholars have argued that the construction of Magasid al-Shart'ah: (Legal
philosophy of Islam law) has two components: The first one is Magasid and second one is -
Shart‘ah: both are Arabic terms which have some deep theoretical and technical meanings in
Islam: They argue that this construction has far reaching and profound meanings attached to
them: It means that there is no Islamic law without some rationale, wisdom and philosophies
attached to it. I would argue that this rationale, and wisdom as the spirit of Islamic law. This
rationale is the foundation of Islamic law and without them the Islamic law would not have any
meaning. We could compare the spirit of the law with that of a human body. The human body
functions if life is in the body. Without life in the human body there is no benefit for it.
Likewise, | would say the general philosophy of Islamic law is the spirit of Islamic law and its
dynamic mechanism that gauges the functional nature of law. There is an inherent connection
between Islamic law and its higher objectives. No legal philosophies can be derived or
subtracted from any other sources except from Islamic Shariah: Islamic law is revealed in
accordance with divine wisdom and divine wisdom is the foundation of Islamic law. Nothing
else. (Zubeida, 1996, p.39 & Wasfi Ashoor,2015, p.5). Yet, human intellect and reason have a greater
role in understanding and applying Islamic law but, human intellect should work within the
boundaries and limitations of the divine texts and prophetic traditions. The logical conclusion
of this argument is that the Muslim jurist cannot go beyond the divine instructions in
constituting new laws in Islam. Whatever new laws and regulations are introduced they should
be in line with the general philosophy of Islamic law. This means that any alien philosophy or
doctrine that goes against any teaching of Islam cannot be incorporated or integrated into the
corpus of the Islamic legal philosophy of law: This excludes all man-made philosophies beyond
the scope of Islamic legal philosophy. Islamic legal theorists argue that the legal philosophy
has been determined and limited by two factors. It should always go along with the evidence
of the primary sources of Islamic law. Secondly, it should go along with pure human intellect
that is concurrent with Islamic sources. The human intellect that has been contaminated with
alien anti-Islamic doctrines and concepts cannot define what the objectives of Islamic law are?
I think that contemporary Muslim legal experts have taken some precautionary measures in
limiting the role of the human intellect on the development of Islamic legal philosophy. All
what they argue is that the Islamic legal philosophy is derived and constructed from divine
guidance and only the Muslim jurists with certain academic qualifications in Islamic sciences
could interpret the Islamic law and expound its meaning. Today, yet, | would argue that they
need some extra qualifications in modern sciences to relate Islamic law onto modern
conditions.
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The literal meaning of this term:

Etymologically, the term magasid is derived from the term Qasada: It means to aim at or
to go straight. Literarily, the term magqasid means straightness of path. Quran says that it is
Allah who guides to the right direction. “God points out the right path” (16:9). Literally it means
to intend to go in a right direction and right path without any deviation. This means that one
who follows the middle path and not veering into either side of the path. (A.N. Baza,2014. P. 28).
We do not try to make any literal analysis of this word.

The technical meaning of the magasid:

Technically it means that the aims, purposes, goals, objectives and intentions of Islamic
law: It has been defined as the general philosophy of Islamic law by modern Islamic scholars.
The majority of the definitions given to magasid are identical. The term magasid al-Shari‘ah has
been defined as a legal methodology in Islamic law or science of knowing the wisdom and
rationale of the rules of law that Allah instituted for His believers through his last prophet
Muhmmed. It is a point of reference for all Islamic law. (Zubeida P.39). In short, Magasid al-
Shari’ah, i€: the Islamic legal philosophy of Islamic law. It has been defined as “an Islamic
science that deals with the objectives and divine wisdom of Islamic rulings. Moreover, this
science aims at promoting and enhancing public interest and the welfare of people both worldly
and eschatological interest in accordance with Islamic law” (Zubeida P.45). Many modern Islamic
scholars have attempted to define the general philosophy of Islamic law and indeed, many of
them have arrived at identical definitions. The phenomenon of magasid was approached by
many classical schools of jurisprudence with an aim to grasp the very fundamentals of this
religious philosophy and to establish general principles, which reflected the spirit of the law
(Magasid al-Shari’ah). Although classical scholars discussed the theme of magasid in their legal
works, none of these classical scholars endeavoured to define the theme of magasid in a precise
and comprehensive manner in a technical sense until some modern scholars made an
intellectual endeavour to define the theme of magqasid. Nevertheless, A. Raistini argues that the
initial appearance of the term magasid in a technical sense was in the works of Imam Abi Abd
Allah Mohamed Ibn ‘Ali al-Tirmithy (245.H). He was the first to employ the term al-magasid and ‘illah
in a strictly technical sense. In fact, some of his treatises on the wisdom and logic of the acts
of worship (“ibadar) were based on the theme of magasid. Thus, it can be said that the process of
analysing the purpose and benefits of the rules of the Shari‘ah systematically stems from this
scholar’s works, although the precedent for this concept was incorporated in the texts and
opinions of his pioneers. Nevertheless, al-Tirmithy did not provide a definition for the general
philosophy of law in a technical sense. (Raisiini., 1997 p. 40-41)

The general philosophy of Islamic law is a branch of Islamic science that has
been devised to understand the general divine wisdom and rationale of Islamic law. Moreover,
itis an Islamic strategic legal methodology that aims at promoting and protecting the public
interest and welfare of people. Even al-Shatibi, the architect of the doctrine of magasid did not
define the theme of maqasid in any precise technical sense. This was perhaps because the subject
matter of magasid was clear and obvious that it did not demand any definition as such. Therefore,
the reader of his work must be someone who has already acquired some basic knowledge in
Islamic law. Otherwise, it would be difficult to understand his legal thought. Furthermore, he
demands from his reader open-mindedness and not to be confined to any legal school of
thought. These are two conditions that al-Shatibi imposes on those who wish to embark on
studying his legal philosophy. (l-Shatibi vol.1, p.61). This means to fully comprehend the broader
concepts of the general philosophy of Islamic law, the students should have some prerequisites.
Unless these conditions are met, his ideas of magqasid are not fully comprehensible. For the
first time, in the legal history of Islamic law, lbn ‘Ashur, Allal Fasi and A. Raisiini tried to
define the doctrine of maqasid in a technical and legal sense. Yet, | do not think that these are
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comprehensive definitions. | think that legal studies in the general philosophy of Islamic law
are still growing and are still rapidly developing. However, the works of these scholars give us
some fundamental ideas about the origins of the general philosophy of Islamic law.

Ibn ‘Ashur defines al-magasid al-Shari‘ah as a “science that aims at knowing the aims and
purposes of Islamic law”. The Islamic law derives its rationale from the divine legislation
enshrined in the Holy Qur’an and Sunnah. (7bn ‘dshur. p.17). Allal Fasi defines it in two ways,
he defines it in a general term to say the general philosophy of Islamic law is to know the
general objectives and divine wisdom behind each divine law. This is somewhat a religious
definition to the doctrines of the general philosophy of Islamic law. Yet, he offers a
comprehensive and cohesive definition to it defining the mission of man in this world as a
divine agent. “The general philosophy of Islamic legislation is an art of knowing how to
develop this earth, to build up a cohesive community interaction among humanity, to know
how to establish justice on earth, to know how to guide the political leaders into the right
direction to serve humanity, in short, mastering the arts of good governance and public
administration free of corruption and to know how to enrich the faculty of human reasoning
skills, human resources and public service.” (4llal Fasi. 1981, p3). What does he mean by the
preservation of social order? He means that the Muslim community needs to reform its social
structure and update its living standards and meet people’s basic needs and necessities. The
Muslim community should maintain law and order in society to prosper and progress.
Moreover, it needs to take all measures to enrich and enhance human civilization on earth.
Allal Fasi proposes some radical changes in our reading of the general philosophy of Islamic
law. For him Islam is not merely religion rather it is a dynamic way of life that encourages the
Muslim community to contribute to building a healthy and progressive society to create a
strong human civilization. On the other hand, Ibn ‘Ashur divides the general philosophy of
Islamic law into general and specific objectives in Islamic law. i.e. al-magasid al- ‘ammah (general)
and al-magqasid al-khassa (Specific) (Ibn ‘Ashur. 1988, p.17)
|. Al-magasid al-‘ammah: The broader objectives of Islamic law.

These general objectives of the divine laws are enshrined in a broader spectrum of
divine legislation and these are not limited to any specific aspects of the divine law. The overall
objectives of Islamic legislation are general philosophies of Islamic law according to lbn
‘Ashur. These include the promotion and protection of the public interest of individuals and
societies in human races. Further, maintaining law and order in society, establishing justice,
maintaining freedom and equality, enhancing the social developments in all aspects of life are
included in the general philosophy of Islamic law. (Ibn ‘Ashur. 1998. p.17). The Holy Qur’an and
the prophetic traditions outline some general social values such as Oneness of God, sincerity,
justice, freedom, equality, love, compassion, universal brotherhood of humanity, and some
other social values. These are according to Ibn ‘Ashur universal principles that Islamic law has
incorporated in it. These are, according to him, the general objectives of Islamic law.

11-b. Al- magasidal-khassa: The specific purpose of Islamic law

The specific type of magasid that Ibn > Ashur refers to include those purposes of law that
we understand in relation to particular areas of Skhari‘ah. Those laws are related to family affairs
such as the laws of marriage, the laws of divorce, the laws of inheritance, the laws of Will
writing, the laws of business transactions, and punishments. Identifying the specific laws in
relation to all these branches of the substantive law according to Ibn ’Ashur is called as
knowing the specific purpose of the Islamic law.

I11-C. Al-magqasid al-juziyyah: The objective of law in relation to particular rule of law.

Identifying the wisdom and rationale behind each command and prohibition of divine
ruling is defined as al-magasid al-juziyyah. Each divine command and prohibition are enshrined
with some divine wisdom. Knowing those aspects of divine wisdom is called partial magasid.
These aspects of magasid are mostly recognized by the intellectual scrutiny of Islamic jurists
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into positive law. (Raisini, 1995. P20). To know this kind of divine rationale one needs to have a
sound knowledge in Islamic science and Arabic linguistic conventions. Because the primary
sources of Islam are in the Arabic language to subtract rulings from divine texts one should
know the linguistic conventions of that language.

These are the three types of definitions proffered to the doctrine of magasia from various
perspectives. The scope of the general philosophy of law seems to be open ended. No one has
yet limited the scope of the general philosophy of Islamic law. Of course, the scope of the
general philosophy of Islamic law is closely linked to the divine texts, prophetic traditions,
legal maxims, legal theories and legal precedents and yet, the religious value and validity of
any human actions, behaviour or intention can be gauged and measured in the light of the
general philosophy of Islamic law. However, establishing a coherent and comprehensive
correlation between specific and general purposes of law is an important issue in our
understanding of the concept of maqasid. There should always be a harmony between these two
domains of magasid. There should not be an antipathy between these two areas. The specific
purposes of law should be always in conformity with the general purposes of law. For instance,
maintaining unconditional justice is one of the primary objectives of the general philosophy of
law and yet, the chopping the hand of a thief who steals a specific amount of money is one of
the substantive aspects of Islamic law or specific rule of Islamic law. The application of this
specific rule of law should conform with the general purpose of Islamic law. Therefore, it can
be argued that any endeavour to understand the specific purposes of law in isolation from the
general purposes of law is not a comprehensive approach to understanding the Shari‘ah . Such
a partial approach has been one of the main causes for the existing legal chaos and tension
within the boundaries of Islamic legal schools. Take for instance the marriage of young girls
(majors) in Islamic law. Some Islamic jurists say that guardianship for the marriage of Muslim
girls is a prerequisite for a valid marriage conduct in Islamic law and this is based on some
specific evidence and yet, this marriage conduct should be seen in the light of the broader
objectives of Islamic law. For instance, if a mature girl did not find a guardian, or guardians
opposed her marriage to any person within Islamic faith what should she do? freedom is one
of the primary objectives of Islamic law or the general objective of Islamic law. Therefore, in
this case, the higher objective of Islamic law should be the overriding principle. Maintaining
justice is one of the broader objectives of Islamic law. So, in this case, the specific rules of
Islamic law could be overridden by the broader objective of Islamic law. Therefore, the general
philosophy of law should always override the specific purposes of law whenever conflicts arise.
Thus, understanding the general philosophy of Islamic law constitutes an important element in
our study of Islamic law.

J. Auda (2016) defines the concept of the Maqasid al-Shari’ah differently in that he says the
general philosophy of Islamic law or higher objectives of Islamic law are related to some
fundamental logical questions. There are dealing with “Questions” of why? It is a natural
inquisition to ask why we have traffic rules or why do we have a code of conduct in our working
environment? Or why we have a certain protocol in our schools, colleges and universities? All
rules and regulations are set for good reasons. These rules and regulations are there for a
purpose and that is to protect people from any danger. Behind every rule of Allah there is a
rationale and logic. Some of this rationale is comprehensible to human minds some others are
not. Yet, J. Auda argues that the overall general philosophy of Islamic commands and
prohibitions are comprehensible to human minds. knowing why Allah prescribed rules and
regulations for human life is the subject of the higher objectives of Islamic law (Magasid ai-
Shari’ah). Auda contends that (Magasid al-Shari’ah) is the branch of Islamic knowledge that
answers all the challenging questions of " why" on various levels. According to some
historians, philosophers such as Aristotle and Plato introduced logical debates and discussions
with the questions of “why and how”. Auda argues that we should apply these questions to
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Islamic divine rules to know the wisdom behind His laws. For instance, why did Allah make
praying five times a day compulsory? What is the logic behind it? why did Allah make paying
2.5% of profit a compulsory duty upon every rich Muslim person? What is the logic behind it?
why did Allah make a hajj pilgrimage a compulsory duty for rich Muslims once in their life
time? what is the logic behind it? why is drinking alcohol prohibited in Islam? Why is eating
pork prohibited in Islam? Similarly, knowing the rationale of divine commands and
prohibitions are part and parcel of Islamic legal philosophy. All these deals with the questions
of why. It is all about knowing the true meaning of Islamic faith and rituals. For instance, the
Muslim community pray five times a day. Why do they pray? To know the rationale of the
prayer is different from praying for the sake of praying. Beyond the literalistic and ritualistic
meaning of the prayer there are some inner meaning for the prayer. Prayers are not some mere
physical exercises or traditional religious rituals rather there are some rationales to pray five
times. so, knowing those rationales is part and parcel of the general philosophy of Islamic law.
It is not outward ritualistic practice that matters most but the meaning of the pray. Why we
pray and what do we get from prayer? The prayers increase the spirituality and God
consciousness in the minds and the hearts of the Muslims.The primary objective of the prayer
is to go closer to Allah, but the physical exercise of ritual is a mean to attain this goal. If we do
not attain this objective there would not be any meaning for outward physical rituals in Islam.
Yet, some literalistic Muslim jurists are more concerned about the minute details of outward
rituals of the prayer at the expense of inner dimensions of the prayer. They are more concerned
about how to pray, how to face the direction of the prayer, how to keep the hands in the prayer
and yet, often they forget to ask why we pray and what do we get out of our prayers? They give
this kind of literalistic interpretation to the rituals and practices of Islamic traditions. These
literalistic Muslim jurists are concerned about the dogmatic and ritualistic aspects of the
Muslim traditions and yet, they forget why Allah prescribed these religious duties? According
to Islamic theology Allah is wise and all His divine rules are prescribed with wisdom.
Therefore, we should do all our rituals and duties keeping in mind the rational and wisdom of
divine command. But the Muslim community is obsessed with formalities of Islamic rituals.
Auda further contends that the concept of magasid could be used as a dynamic mechanism
to solve some burning problems of Muslims today. He argues these higher objectives of
Islamic law tell us how to choose the best way to interpret Islamic texts bearing in mind
modern-day realities. He strongly advocates that the inherent relation between the divine texts
and social realities can be made through the medium of the general philosophy of Islamic law.
He further notes that terms such as development, liberty, freedom. human rights, morality and
civility should be elucidated considering higher objectives of law (Auda. 2016, P5.) So, according
to this explanation of the general philosophy of Islamic law there are two kinds of general
philosophies of Islamic law. One kind of the general philosophy of Islamic law is to examine
the wisdom and rationale of the divine texts: The second layer of the general philosophy of
Islamic law examines the interconnection between the divine texts and social realties. That is
to examine how far the social change or social realities are compatible with Islamic teachings.
God sent his final divine message with some primary and secondary objectives. According to
al-Shatibi, the intention of the legislator in revealing the divine law is to make man understand
the law and bring him under divine Will. But by applying those divine laws man gets some
material and spiritual benefits. So, God has some objectives for revealing his divine message
and at the same time, man has some objectives in applying divine laws in his life. It is like a
teacher who designs a lesson that has some primary and secondary lesson objectives. Students
too have some objectives and aims in attending the lesson. Knowing those divine objectives
for revealing His law for mankind is the arts of the general philosophy of Islamic law.
According to Islamic theology, God, the Creator of this universe, created man with some
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objectives and missions. Moreover, God gave man a road map to follow in this life. This divine
road map was revealed to mankind through some Prophets according to Islamic theology.

Understanding those divine objectives for human life on this earth and knowing
what kind of material and spiritual benefits man gets by following the divine message is part
and parcel of Islamic legal philosophy. Moreover, the general philosophy of Islamic law deals
with some practical mechanisms to apply the divine message in the life of the Muslim
community. The general philosophy of Islamic law identifies the priorities of divine message.
It regulates life and mission of Muslim individuals and communities, it sets the life mission of
the Muslim community, it gives the Muslim community some general and specific guidelines
and direction on how to apply Islamic teaching in different social environments, it guides the
Muslim community on how to deal with any issues that are not stipulated in divine revelation
or regulated by the Prophetic traditions. it guides the Muslim community on how to make new
rules and regulations and on how to meet the demands of huge social changes.
Above all, Ibn Taymiyah defines the general philosophy of Islamic law from another
theological perspective. According to him, it defines the mission and the purpose of the human
life. It defines the meaning and mission of Muslim individuals and communities collectively
in this world. He defines it from purely spiritual and religious perspective. In short, his
argument is that it is God who created man and this universe. It is God who facilitated man
with all facilities on this earth to live on it, so man should submit his will to God alone and no
one else. Not for his own desire, not for money or wealth nor for anyone else. Ibn Taymiyah
argues that the full submission to the divine will is the primary purpose for which man is
created, so, he should live as God asked him to live There is nothing wrong with this definition.
It deals with some fundamental questions of the human life. Philosophers have been debating
for centuries about the fundamental questions of life. The questions such as who am 1? Where
do I come from? What is my origin? What is my life mission? Where do | go after death? In
deed, the general philosophy of Islamic law deals with these questions too. Thaha Jabir Alwani
defines it from this perspective. He defines the mission and vision of Muslim individuals and
communities with certain duties and responsibilities on this earth. That mission is to purify our
souls, submit our will to God alone and enrich this earth for the benefits of humanity. We can
explain this point more in detail comparing the life objective of practicing and non-practising
Muslims. For instance, if we ask any non-practicing Muslim what is your mission in life or
what is your life ambition? one might say “my life ambition is to get a good job with a big
salary? Or to buy a big house or to enjoy life as much as possible. Or something to do with
this worldly life” Yet, if we ask the same question to a practicing Muslim he would say, “my
life mission is to please God, to be successful both worldly and eschatological life, to be a
beneficial person for all and to do good deeds as much as possible with the expectation that
God will reward me in my next life”.

According to the general philosophy of Islamic law human life is not merely to eat,
drink and die rather it has a profound and deeper spiritual, eternal, everlasting meaning and
objective. The wider scope and parameters of the general philosophy of Islamic law is not
merely concerned about the material development and progress of the Muslim community in
this world, rather its projects and programs are aimed at guiding the Muslim community and
humanity for the salvation of the human soul in t both this and the eschatological life. Islamic
teaching encourages man to be successful in his material life and earn as much wealth he can,
but it is not at the expense of his salvation in his next life. Islam is a moderate religion in that
it meets the physical, spiritual and material needs of human beings. The general philosophy of
Islamic law is designed to meet all these needs equally and fairly. The general philosophy of
Islamic law directs Muslim individuals and Muslim communities to follow the path of
moderation in their material, and spiritual life. Spiritual life should not be given priority over
material life, or the material life should not be given priority over the spiritual life. The general
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philosophy of Islamic law makes a balanced path between the spiritual and material life. That
is why a total renunciation of worldly life is prohibited in the Islamic teaching. At the same
time, an excessive love of this materialism is seriously condemned in Islam. Islam never
encourages people to renounce this world to succeed in their spiritual path or to gain salvation
in their eschatological life. Islam is not merely a religion like many other religions in the world.
Islam is neither a spiritual path like many cults nor a religious cult, but Islam is a complete way
life. Islam is a dynamic civilization that is designed to meet the spiritual, material and physical,
emotional, and intellectual needs of individuals and communities. Islam is not a religion of
violence and extremism as the media has been portraying in recent time. Rather Islam is a
religion of peace and harmony. The general philosophy of Islamic law is designed to promote
peace and harmony in the world not to destroy this world. The general philosophy of Islamic
law prohibits any action or activities that bring destruction to this world, it could be
environmental pollution, global warming, deforestation, production of weapons of mass
destruction or any human activities or invention that causes any damage to our physical or
human environment. Therefore, it can be said that the general philosophy of Islamic law is a
complete and comprehensive strategic mechanism that was designed by Muslim scholars to
apply Islamic teaching in viable and appropriate ways. Recently, some modern Islamic scholars
have departed from the traditional methods of understanding Islamic legal philosophy (Magasid
al-Shari’ak) and highlighted the importance of understanding it in a holistic approach in the
general philosophy of Islamic law. (Auda: 2007:1). Auda in his latest book on the Islamic legal
philosophy has departed from traditional methods of studying Islamic legal philosophy. He has
taken the scope, structure and parameters of the Islamic legal philosophy into a new dimension.
For him, Islamic legal philosophy is an Islamic value added strategic legal mechanism that
directs the Muslim community in all fields of human life: socio- economic, political,
ecological, religious, human rights, development issues, health and safety and all issues of
human life. For him all this, comes under the framework of Islamic legal philosophical studies.
It means that the legal philosophy of Islamic law is not merely reading the primary sources of
Islam literally to know the divine wisdom behind each divine command, but, the general
philosophy of Islamic law is a strategic policy making Islamic legal mechanism that goes along
with divine guidance. In this high tech modern virtual world of globalisation, who could
understand, or deal with socio-economic, political and scientific problems, and challenge of
humanity? Who could read the modern problems of humanity and the Muslim community in
light of the general philosophy of Islamic law bearing in mind all modern scientific,
technological and other changes? Auda has highlighted the importance of expanding the scope
of the general philosophy of Islamic law and yet, he did not discover any mechanism to expand
the scope of it. To understand this modern world, Muslim scholars need the advice of experts
in all fields of science and the humanities.

Therefore, Muslim scholars should seek the collaboration of experts in many fields to
comprehensively understand the social changes that take place in this modern world and
propose Islamic solutions in the light of the general philosophy of Islamic law. No Muslim
country has yet come up with any such collaborative and constructivist teams of different
scholars and experts to examine the modern socio-economic and political issues in light of the
general philosophy of Islamic law. Today, to relate Islamic teaching in this modern world, the
Muslim world needs the collaboration of experts in many fields. Yet, the Islamic studies grew
in isolation from the realities of the modern world. Muslim scholars and jurists find it hard to
relate Islamic teachings to the modern world. There are two domains in the study of the general
philosophy of Islamic law: one is related to the study of general philosophy of Islamic law in
relation to the stipulated general philosophy of Islamic law:

In this domain, Muslim scholars and jurists deal with the general objectives of law that
are clearly stipulated in the texts of the Qur’an and Hadith. Some scholars and jurist could
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understand those objectives and yet, they find it hard to relate them to the modern world. There
is another domain in which the general philosophy of Islamic law is not clearly stipulated in
the primary sources of Islamic law and yet, identifying those unregulated higher objectives of
Islamic law is difficult and that needs intellectual effort of scholars and jurists in Islamic law.
The traditionalists, modernists and reformists among Muslim scholars largely disagree in
defining this domain of the general philosophy of Islamic law. That is why, we see a lot of
disagreement, misperception and suspicion about the values and validity of the general
philosophy of Islamic law. There is still a large percentage of the Muslim public who accuse
the reformists among the Muslim community of distorting the pure teaching of Islam in the
name of modernity. Auda says “that the Islamic law” aims to “to be a drive for a just,
productive, developed, humane, spiritual, clean, cohesive, friendly, and highly, democratic
society .... I see little evidence for these values, on the ground, in the Muslim societies ever
here, so, the big question | have is Where is the Islamic law? How could it play a role in this
crisis? (Auda,2007: xxi.). In a way, he argues that Islamic law has the capacity to make a real
change in the average Muslim life. He contends that his book on Islamic legal philosophy is
written to answer this question. He attributes the status of “the Islamic law” to the decay of
Muslim societies today. Thus, he makes a link between the decline of the Islamic civilisation
and the failure of the Muslim community to comprehend the general philosophy of Islamic law
in a comprehensive and pragmatic way. | think that Islamic history is not in a shortage of legal
legacies and legal theories. The Medieval Muslim legal theorists produced some advanced legal
theories long before the European renaissance and later scientific revolutions. Still Muslim
communities have one of the best legal methodologies and yet, the problem is in the scarcity
of qualified people to relate those legal theories to current social changes that take place in this
modern world. Moreover, the problem is with Muslim political leaders who do not give
freedom and liberty to Muslim scholars to make appropriate new policies to take this Muslim
world out of this mess and chaotic conditions. Therefore, it can be argued that the Muslim
world is not suffering from from lack of brilliant ideas or concepts, but rather the Muslim world
is suffering from political atrocities and aggression. Muslim legal history is rich with many
legal concepts and principles and yet, the Muslim policy makers and scholars do not have the
leverage and scope to work freely in the interest of the public. It can be said that Islamic legal
scholars have not yet developed a universally accepted definition of the general philosophy of
Islamic law. Some Islamic legal scholars have argued that the doctrines of Islamic legal
philosophy are still in the process of evolution and development. | would argue that the Islamic
legal philosophy is somewhat identical to the modern qualitative research method. lan Dey
describes that qualitative research methods deal with meanings or with quality or with question
of why? And the quantitative research methods deal with quantities and with the question of
how? (lan Dey. Pp10-11, 1993). It is very much clear that most classical Islamic scholars used
deductive and inductive logical reasoning methods in their legal theories, Imam al-Shatibi very
often uses this inductive method of legal reasoning to establish the true nature of some Islamic
practice and rites. Initially, the studies on Islamic legal philosophy were devised from the
punishment laws in Islam. Some classical scholars expanded their studies in the legal
philosophy of Islam to incorporate some human values on it. In the present day, people like
Allal Fasi, and Ibn Ashour expanded their studies on the legal philosophy of Islam (Magasid ai-
Shari’ah) t0 incorporate not only some human values but also many developmental indexes.

In recent studies, many Islamic scholars have argued that Magasid al-Shari’ah studies
should not be confined to areas of Islamic law alone rather, Magasid al-Shari’ah should cover all
aspects of Muslim life. It is to know rationale or the philosophies of all aspects of Islamic way
of life. Now studies have come out examining the legal philosophies of Islam from different
perspectives from financial, economic, social, political, ethical, and religious perspectives.
Moreover, many modern areas such health and safety, medical ethics, environmental issues,
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global warming, nuclear disarmament, terrorism, population growth, pollution, international
relation, diplomacy, and other areas of social sciences are studied in the light of the general
philosophy of Islamic law. | have mentioned some of these areas to highlight the growing
nature of the general philosophy of Islamic law. Al-Furgan foundation in London and 11T in USA,
have produced hundreds of research document covering the different aspects of Islamic legal
studies in many areas. The genre of Islamic legal literature on the general philosophy of the
Islamic law is rapidly growing in phase with modern development. That is why I contend that
the definition of the concept of the general philosophy of Islamic law is not yet defined in a
fixed technical structure. The genre of Islamic literature on the topic of the general philosophy
of Islamic law is still increasing day by day. Much has been written on this topic from different
perspectives. All these intellectual efforts need a systemization. The genre of Islamic literature
on this topic could be collected as a legal compendium incorporating some of these topics. Yet,
T and Al-Furgan foundation have written covering following topics but a systemization is
needed in a logical order.

1) Magasid of the Islamic family

2) Magasid of Islamic politics and good governance

3) Magasid of I1slamic economy and Islamic finance

4) Magasid of jihad.

5) Magasid of rituals such as prayer, fasting and Hajj.

6) Magasid of inheritance and wills.

7) Magasid of International and diplomatic relation

8) Magqasid of Islamic preaching

9) Magasid of Islamic Education.

10)Magqasid of health and safety

11)Magasid and nuclear disarmament

12) Magasid and human_resource_development

13) Magasid and human rights

14) Magasid and the right of non-Muslims

15) Maqasid and justice on earth

16 Magasid and human dignity freedom.

17) Magasid and extremism

18) Maqasid and child development

19) Magasid and Muslim minorities.

20) Magasid and women rights

21) Magasid and charities

22) Magasid and environmental issues.

23) Magasid and population growth

24) Magasid and punishment in Islam

25) Magasid and civil society.

26) Magasid and freedom

27) Magasid and justice

28) Magqasid and human right

29) Magasid and compassion

30) Magasid and equality

31) Magasid and Islamic dawa work.

This extensive writing from different perspectives on the general philosophy of

Islamic law tells us that contemporary Islamic scholars are trying to relate Islamic teaching
with all human development on various subject matters. Every aspect of human development
has been scrutinised considering the general philosophy of Islamic law to gauge how far human
development is compatible with Islamic teaching. Every human discovery, invention, activities
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and progress can be gauged and measured in light of the general philosophy of Islamic law to
see how far those activities are compatible with Islamic teaching. Most Muslim clerics and
jurists in this modern age of scientific and technological advancement, are still engaging in
some philosophical and polemic theological argument about the nature of God and His
attributes and yet, they do not still realise the dramatic changes that are taking place in the field
of human sciences and human intellectual development. The unnecessary theological debates
not only paved the way for the decline of Islamic civilization but also stultified creative
thinking in Muslim minds. Even today, the Muslim scholars all over the world could not come
out of this intellectual stagnation. Dogmatic theological and legal thinking has indeed, curtailed
the creative thinking of some literalist Muslim scholars. The general philosophy of Islamic law
should be redesigned to meet the challenges of modern time. Islam is a religion that promotes
all civilizational development. Quran is sent down by Allah not merely to demand man to
perform some rituals and traditions on earth, but God sent man to earth as His vice regent to
establish a human civilization. 1400 years of Islamic history tells us that Islam established a
dynamic civilization on earth. The classical Islamic scholars of medieval times did not make
any separation between the physical and religious sciences. The Muslim community needs to
enhance the general philosophy of Islamic law, bearing in mind this broader concept of Islamic
civilization. The classical concept of the general philosophy of Islamic law was constructed
merely based on punishment laws. Today, some intellectual endeavours have been made to
define and redefine the general philosophy of Islamic law. Magasid al-Shari’ah is not merely a
legal tool to deal with some Islamic legal principles and doctrines, rather it should be developed
as a fully-fledged developmental mechanism and strategy to draw some solid policies to
enhance Muslim communities. It could incorporate all fields of education, economy, politics,
trade, agriculture public administration and all other fields of development. This does not mean
that we neglect the spiritual and religious aspects of the general philosophy of Islamic law.
Faith, and spiritual development are the bedrock of Islamic legal philosophy and yet, we should
not neglect the civilizational dimension of Islamic legal philosophy. That is to enhance human
skills, enhance human life, enhance human freedom, justice and moreover, to nurture this earth
and protect the universe for the benefit of humanity. The Holy Qur’an speaks about this
universe in more than 1000 thousand verses. No other religious text speaks about the universe
as the Qur’an does. Likewise, the Holy Quran speaks about the earth, sky, son, moon, sea,
animal kingdom, plantation and many other physical, zoological and biological world in
hundreds of scripts and despite this, Muslim countries do not have scientific and technical
experts to relate modern science into the teaching of the Qur’an.

Muslim scholars should redesign the legal doctrines of Magasid al-Shari’ah and its
structures as an all-inclusive philosophy of Islamic teachings for human development in all
fields. The overall designs of Magasid al-Shari’ah can be re-constructed in some modern formats
considering all aspects of human life. Hence, in this modern time, the general philosophy of
Islamic law Magasid al-Shari’ah can be identical to the philosophy of Islamic civilization: what
are the primary objectives of Islamic civilization? | think that the primary objectives of the
legal philosophy of Islamic law and Islamic civilization are almost identical. This does not
mean that we undermine any spiritual or religious dimension of the general philosophy of
Islamic law. All those aspects should be given priority in accordance with the priority of Islamic
law. My contention is limiting the general philosophy of Islamic law merely in legal studies is
not enough to build a strong Islamic civilization once again. Islam is a complete way of life.
Initially, the original definition of Islamic shari’ah included all aspect of Din. Theological,
moral, legal and civilizational aspects of Islam and yet, the meaning of Shari’ah was confined
within the scope of law in later centuries of Islamic history. The late president of the Bosnia
Ibrahimovi¢ rightly said that one of the primary reasons for the decline of Islamic civilization
was that the Muslim community began to give a religious interpretation for the religion of
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Islam. The religion of Islam is an all-inclusive system of civilization and culture rather than a
set of religious laws. Yet, since the fourteenth century, the Muslim community begun to give
a religious interpretation to the social, economic, political, moral, ethical, and educational
teachings of Islam. As a result, this wrong perception about Islam in the minds of the Muslim
community the broader ideas and concepts of Islam did not grow in the last 500 hundred years.
The sociological, political, economic, and scientific ideas of Islam did not grow in the Muslim
community for these five hundred years. The wrong and negative religious perception and
interpretation discouraged the Muslim community from engaging in worldly matters, invention
and discoveries. Sometimes, a clear distinction was made between the religious or spiritual
affairs and material development. This attitude to the religion of Islam is a new one for the
Muslim community. During the formative period of Muslim history, the Muslim community
did not perceive Islam in this way, rather the religion of Islam was seen a powerful civilization
that incorporated all aspects of life under its guidance. However, with the downfall of the
Islamic civilization, the Muslim community lost the broader teaching of Islam. Most of Islamic
teachings were reduced into some ritualistic rites of Islam. Moreover, the Muslim world grossly
ignored the empirical and experimental sciences due to this wrong perception of Islam. All this
contributed to the rapid decline of Islamic civilization over the last five hundred years. Yet,
recently, Muslim intellectuals have begun to correct this wrong perception.

Most Muslim scholars would like to invigorate the Muslim perception of religion and
to reconstruct religious thought in Islam. They know well what went wrong in the Muslim
perception of religion. They call for the reconstruction of Islamic civilization once again on the
scientific and empirical foundation of Islamic thought. It means they want to introduce creative
thinking in Islamic teaching. They argue that Islamic legal philosophies are the Islamic goal
oriented developmental policies and strategies that have holistic approaches to the notion of
development within the scope of Islamic teachings. Spiritual and religious dimension of
Islamic teaching should be given priority in order of the hierarchical order of the general
philosophy of Islamic law. Islamic theology is the central point of the general philosophy of
Islamic law. Each action of a Muslim person is characteristically connected with the Islamic
theology. Islamic law and Islamic theology are intricately connected. This is the uniqueness of
the general philosophy of Islamic law. Rapid development of all these areas are imperative for
Muslim communities to compete other nations in human civilization. lbrahim al-Bayyoumi
Ghanem argues that the concepts of the general philosophy of Islamic law should be developed
as policy making strategies by experts in public administration and management. The scope
and leverage of Islamic legal philosophies should be all-inclusive taking into consideration the
entire Muslim community life in all aspects of human development. The broader outlines of
our scheme of the general philosophy of Islamic civilization are given below.

1) The philosophy of education development in Islam: its policies and strategies.

2) The Philosophy of economic development in Islam: its policies and its strategies.

3) The Philosophy of politics in Islam: its policies and its strategies.

4) The Philosophy of Islam in religious and spiritual development: Its policies and its
strategies

5) The Philosophy of environmental and ecological development in Islam: its policies and
its strategies: health and safety issues.

6) The Philosophy of Human resource development in Islam; Its policies and strategies.

7) The Philosophy of the social justice system in Islam: its strategies and policies.

8) The Philosophy of human rights in Islam: justice, freedom, equality, women and
minority rights in Islam: its policies and strategies

9) The Philosophy of public administration in Islam: administrative, managerial skills
development: its policies and strategies.
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For many centuries, the legal philosophy of Magasid al-Shari’ah had been confined to
theoretical studies in Islamic law. It had been confined to legal debates on primary and
supplementary sources of Islamic law. It had been confined in identifying some rationale and
wisdom behind the law in areas of Islamic criminal laws and yet, recently some Muslim
scholars have attempted to develop its scope and parameters as a legal tool or mechanism. It
has not yet been developed as a developmental strategy or policy strategy for the inclusive
development of the international Muslim community in all fields as a community of a strong
civilization. M. al-Ghazali, in his writings had been calling the Muslim community to see
Islam as a source of civilization and to pay more attention to skill development, human resource
development and intellectual development in all modern sciences as part of religious duty. For
him researching or working on any aspect of physical or modern science is a religious duty as
much as a Muslim prays five times in the mosque. He contends that the final divine revelation
is revealed not merely as a set of law rather comprehensive guidelines to build a strong human
civilization. Although reformative promrams of Jamal Din Afghani, Muhammad Abduh and
Rasheed Rida aimed at rebuilding the Islamic civilization once again, the focus of Islamic
revivalist groups has been on spiritual and religious awakening for the last seven decades at
the expense of educational, experiential and empirical research activities. Moreover, the focus
of Muslim political leaders has been to secure their personal interest and political power at the
expense of public interest and educational development of the Muslim communities.

We propose to redesign the general philosophy of Islamic law Magasid al-Shari’ah @s an
overriding developmental tool to direct the Muslim community. Magasid al-Shari’ah are general
guidelines that are designed to enrich the quality of Muslim life in this and the next life
inclusively: After all, Allah sent his final divine guidance for the success of man in both the
worldly and eschatological life. Some may argue that | have attempted to delude the definition,
meaning and scope of Magasid al-Shari’ah but | think that Magasid al-Shari’ah is nOt merely a legal
tool rather it is a developmental source for the Muslim community and yet, it has not so far,
been rightly enhanced into a fully-fledged tool or source for the Muslim community for
development. Tariq Ramadan, Hossein Askari and many others have proposed some
constructive projects to elevate the socio-economic, political and moral development of the
Muslim communities. Yet, their projects many have restraints and limitations. It is generally
claimed that Islam is a world religion and its teachings are applicable to all times and all ages
anywhere in this globe. The flexible nature of Islamic teaching has been debated by classical
and modern Islamic scholars. It is claimed that Islamic legal theories, more importantly the
legal philosophy of Islamic law (Magasid al-Shariah) provides some general guidelines to apply
Islamic laws to the changing new social conditions and environments. The corpus of the
primary sources of Islam is confined by the limited number of Quranic texts and Prophetic
traditions. How could these limited scriptural texts always provide solutions for the ever-
increasing social problems of humanity in all ages? Scholars of Islamic legal philosophy argue
that Islamic law contains some universal principles. It would be impossible to find the solutions
for all problems in the primary sources of Islam. Yet, the primary source of Islam provides
some general principles and using these principles Muslim academics could come up with an
appropriate solution for any problem that arises in human civilization.

This mechanism, they argue, is enshrined in the legal doctrines of Magasid al-Shar’iah Or
higher objectives of Islamic law: the flexible nature of Islamic law, its universal principles, its
legal maxims and the legal device of maslaha al-mursala all provide some legal mechanisms
to find solutions to ever increasing problems of the Muslim community in the world. That is
why it is imperative that Muslim intellectuals and jurists engage in the systemization or
syncretisation of the general philosophy of Islamic law. J. Auda has highlighted the difficulties
of defining the general philosophy of Islamic law. He tells us how difficult it is to limit or
confine the scope and framework of the general philosophy of Islamic law. He contends that
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Muslim scholars have been trying to come up with different ideas to define the doctrines of the
general philosophy of Islamic law and yet, the ideas of the general philosophy of Islamic law
are not yet categorically well-defined or fixed in any definite way. He argues that the process
of evolution of the general philosophy of Islamic law is constantly continuing. The similarity
of that is like the process of discovering the mystery of this huge universe. Scientists have been
discovering the wonders and miracles of this universe throughout human history. The more
they discover the more they are puzzled about the structure and uniqueness of this universe.
Whenever they discover the new mysteries of this universe, the old perceptions about it change
or become partially true. Likewise, the more Muslim scholar discover and understand the
mysteries of the general philosophy of Islamic law the more they are puzzled. Whatever human
intellect come up with new concepts in the general philosophy of Islamic law those are nothing
but mere outcomes of human logical reasoning. (Auda. 2007. p40). So, the intellectual efforts of
classical and modern Islamic scholars to come up with different definitions of the general
philosophy of Islamic law is nothing but mere human legal reasoning.

b) Identification of Magasid al-Shart‘ah:

How do we identify the general philosophy of Islamic law? What should be included
in the general philosophy of Islamic law and who has the right and qualification to identity
the general philosophy of Islamic law? These questions have been a subject of heated debate
among Islamic scholars. Some Mohamed Kamal Imam argues that the general philosophy of
Islamic law is based on three legal doctrines in Islamic law. The frame work of Islamic legal
philosophy is created basically from these three legal doctrines. The rationalization of Islamic
law.(7a’lil al Ahkam) \stishlah and Ma'alath al-Af'al) are the basic structure of the general
philosophy of Islamic law. yet, not all Islamic scholars would agree with this frame work for
the general philosophy of Islamic law. Because, many Islamic scholars disagree with the
notion of rationalization of Islamic law and the legal device of Istishlah. Many Muslim jurists
did not agree with all these elements of Islamic legal philosophy. The ideas of rationalization
of Islamic law or ideas of finding reasons for each rule of Islamic law has been a controversial
subject in Islamic legal history. It has been claimed that this idea has been taken from Greek
philosophical, logical, polemic and dialectical arguments. Moreover, the ideas of
identification of public interest in Islamic law have always been a subject of heated debates
in Islamic law. Besides, the art of knowing the consequences of human action is not well
established among the literal school of Islamic law. Hence, it could be argued that these ideas
of the general philosophy of Islamic law are not unanimously agreed upon by all sections of
Islamic scholars.

It can be said that the themes of magasid are enshrined in the scriptural sources of the
Qur’an and the prophetic reports. Nevertheless, neither the Qur’an nor the Sunna define or
employ the term magqasid in a strictly technical sense. However, to the discerning jurist, it is
obvious that these texts provide general ground rules. they are maqgasid orientated. The scholars
detect the divine wisdom that is inherent in the verses of the scripture. It is generally agreed by
most jurists that almost all the rules of Skari‘ah manifest God’s objectives and wisdom except a
few rules in relation to pure acts of worship in which rationale is not comprehensible
intellectually (al-Qaradhawi, 1991.p.58). It is widely believed that the entire corpus of the Shari‘ah
was revealed to protect and promote the interests of man individually and collectively.
According to the Qur’an, the essence of the prophetic message is to manifest a distinctive
character of mercy to humanity at large. Moreover, a cursory examination of the Qur’anic texts
reveals that their primary concern is mostly related to human interests and humanitarian
objectives such as social justice, social welfare, clemency, compassion, piety and honesty,
preservation of good and prevention of evil, helping the weak, and needy, promoting good
qualities, striving, struggling against social injustice, encouraging the cooperation in good work
and so forth. Thus, it can be convincingly argued that the Qur’an is a goal-oriented book that
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aims at developing a structure of human qualities and values by the medium of certain general
and broad, moral, ethical and theological principles. (Kamali. H, 2001. P.13). yet, these social
values and the general divine principle have not been systematically placed in any hierarchical
order in the general philosophy of Islamic law.

That is why al-Shatibi emphatically insists on the importance of understanding the
general philosophy of law through the general and broader principles of the Qur’an. He
convincingly argues that the Qur’an itself profoundly maintains the primary purpose of the
Shari‘ah, namely safeguarding the interests of the people. All the general principles of Islamic
law are primarily stipulated in the Qur’an and explained by the Sunnah. According to al-
Shatibi, the Qur’an is the main source to identify the general philosophy of Islamic law.
According to him whoever wants to understand the general philosophy of law and its universal
principles, should take the Qur’an as his mentor in its theory and application. For him, a
comprehensive understanding of the Qur’an is a prerequisite to the correct understanding of
the general philosophy of Islamic law. Therefore, one who wishes to grasp the knowledge of
the general philosophy of Islamic law should approach the Qur’an initially before dealing with
specific details and technical formulae that occupy the bulk of Usa/ works. The texts of the
Qur’an are clear-cut manifestations of its general purposes. It is through them that one can at
first understand the general philosophy of Islamic law. Moreover, al-Shatibi is more eloquent
in establishing the relationship between the general purposes of the law and the Sunnah. He
precisely notes that the foundation of the five universals of magasid is laid down in the Qur’an
and an explanation for them is given in the Sunnah. Thus, the general philosophy of law is
primarily defined and identified by the scriptural texts of the Qur’an and the Sunnah. It is
interesting to note how al-Shatibi defines and identifies magasid. In his conclusive remarks to
the study of magasid al-Shatibi he discusses a variety of different approaches to its identification.
Al-Shatib1 quite convincingly contends that the Qur’an itself profoundly maintains the primary
purpose of the Skari‘ah ; namely safeguarding the interests of the people. All the general
principles of magasid are stipulated in the Qur’an. The Qur’an is the first and the foremost
foundation to identify the general philosophy of law. The texts of magasid are clear-cut
manifestations of its general purposes. It is through them that one can initially understand the
general philosophy of law. Before him, al-Ghazali noted that the general purposes of the Shaii’ah
are identified by the Qur’an, the Sunnah and ima “ and not according to human reason alone.
(al-Ghazali, 1981 p.179).1bn Taymiah also maintained that it is through the verses of the Qur’an
that one understands the general philosophy of law. In order to appreciate the true meaning of
the Qur’an, one must study the original text without resorting to any other means such as
explanation or commentary by scholars. Moreover, Ibn Taymiah notes that the prophet
explained the general meaning and intents of the Shari‘ah. Hence, we must bear in mind that to
understand the meaning and intents of law, we must refer to prophetic explanation. ( al-Badawi
1981 pp.312-330) al-Shatibi eloquently establishes the relationship between the general purposes
of law and the Sunnah. Moreover, according to him the scholars adopted three important trends
in the identification of magasid:

1)Some argue that the identification of magasid is an impossible task except through the
explicit textual indication from the legislator. According to this perception, the higher objective
or rationale of Islamic law is inherent in the text itself. The Zahirites upheld this view which
the Holy Quran and the Sunnah explicitly indicate are the higher objective of Islamic law. This
group strongly believes there is no higher objective of Islamic law outside the realm of these
two-primary sources. They limit the scope of the higher objectives of the Islamic law: All
higher objectives are already mentioned in the primary sources of the Quran and Sunnah:
secondly, the higher objectives should be explicit to the texts of the Quran and Sunnah.
Therefore, they do not agree with what some modern Muslim jurists consider new ideas,
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concepts and opinions on the general philosophy of Islamic law. They consider that all these
additional concepts are religious innovations in Islam. So, the Muslim community should not
identify any higher objectives of Islamic law outside the texts of these primary sources of

Islamic law. This group does not explicitly say how to bring about a reconciliation between the

ever-increasing social changes and legal changes. This group does not mind following the
common laws or any other system of laws but, they do not welcome making any amendment
to Islamic law.

2) The Batiniya sect advocates a view that is directly opposite to Zahirites. It does not focus
on the explicit meaning of text at all; rather it investigates its inner dimensions. Al-Shatibi
strongly condemns this group for its destructive view of the very foundation of Shari‘ah . The
danger of this group is that it is willing make any change in Islamic law in accordance to their
reading and understanding of texts. They strongly believe that the divine texts have got an inner
and outer meaning. This group prefer to give mystical interpretation to the texts of the Holy
Quran. This method of legal interpretation might harm and damage the integrity and
authenticity of divine message. Al-Shatibi and many legal experts think this group distorts the
true meaning of the Islamic message.

3) The third sect gives due consideration to the explicit meaning of the texts with a full
comprehension of its underlying rationale and wisdom. Most scholars follow this method to
understand the objectives of law. Al- Shatibi suggests two ways for the identification of al-
magqasid. These methods are discussed below.

a) The mere explicit commands and prohibitions of the scriptural texts are the clear-cut
manifestations of magqgasid. Al-Shatibi notes that in certain verses of the Qur’an, the divine
intent is apparent to discerning people. It is simply comprehensible in verse 09: 62 for
example, which reads, “haste unto remembrance of Allah.” The divine intent is apparent
in this text and it is just a divine command. Anyone with Arabic knowledge would know
what is meant by this divine command. It does not demand any intellectual exertion to
understand the meaning of this text. It is apparent and clear cut. There are hundreds of the
Holy Quranic verses like this. The meanings of those verses are vividly clear for any
discerning student of the Quran. However, al-Shatibi notes that a comprehensive
examination of the texts of the Qur’an and Sunnah in relation to their ‘ilal should reveal
the rationales and wisdom behind each divine command. Why are such rituals demanded
by the Muslim community? Why is such an obligation commanded by Allah? why is a
certain thing prohibited in Islamic law? It may be that some things are comprehensible to
human reason, while others are not. If the rationale is incomprehensible to human reason,
al-Shatibi says that what is demanded by a Muslim is a mere submission to God’s rhetoric.
(al-Shatibi, vol. 2, p. 298). It is because, human reason cannot understand the divine wisdom
in that divine command yet. The other method of identification of al-magasid is through
understanding the secondary purpose of law besides its ultimate end goals.

Al-Shatibi advocates that there are two types of maqasid. The first one is the primary
purpose of law. The other one is the secondary purpose. For instance, he argues that the
law regulates the institution of marriage primarily to maintain steady population growth.
Al-Shatibi contends that beside this primary purpose of law, there are some secondary
purposes such as helping each other, preserving chastity, raising children and showing
affection to one another. So, the primary objective of marrying is to have children and
maintain population growth. There are some other secondary objectives attached to the
institution of marriage (Al-Shatibi, Ibid, Vol.2. p. 301). Another fine illustration to this would
be al-Shatib1’s understanding of the philosophy of Islamic Education. Al-Shatib1 argues
that the primary purpose of seeking any branch of knowledge in Islam is to increase God’s
consciousness in our mind and thus, seeking knowledge is a form of religious worship.
Why do the Muslim community seek religious education? It is not merely for intellectual
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pleasure rather the Muslim community seek Islamic knowledge so that they can enhance
their spirituality and religiosity. al-Shatibi maintains that this is a primary purpose of
seeking knowledge. However, he states that in addition to this, there are some
supplementary benefits of seeking knowledge. Examples are that learned people receive
respect and they are the heirs of prophets in Islam. Gaining such positions and respect are
not the primary purposes of seeking knowledge in Islam and yet, such things constitute its
secondary purposes.

b) The clear-cut Hadith scripts point out the wisdom and rationale of the general philosophy
of Islamic law. For instance, “No harm is expected from anyone and no harm should be
inflicted upon any one”. There are thousands of hadith tradition that carry the wisdom and
rationales of Islamic law. So, tracing all these prophetic traditions and knowing the
wisdom and rationale of those tradition are another method of identifying the al-magqasid.

c) Moreover, the wisdom, the rationale of Islamic law could be identified through hundreds
of legal maxims and legal principles which are created by classical Muslim jurists. These
legal maxims convey the rationale and wisdom of Islamic law. So, knowing those legal
maxims is another method of knowing the rationale of divine laws.

d) Another method of identifying the al-magasid by knowing the rationale through analogical
reasoning. It is reported that Imam Shafi used the analogy as a mean of knowing the
rationale. Sometimes, the Arabic alphabet letter “fa’ is used to indicate the reason of the
divine order or the divine prohibition. Likewise, the prophetic traditions too indicate the
reason for prophetic actions, approvals, or rejection of any acts. All these methods are used
to know the rationale of the divine laws.

Abdul Wahab Ibrahim Abu Sulaiman notes that having a thorough knowledge of the
general philosophy of Islamic law is like having a torch light or a road map in the hands. For
Muslim jurists if they want to guide the Muslim community in the right direction in all its
affairs, they should have a thorough knowledge of this science so, they would be able to know
exactly what Allah really expects from the application of His laws. Moreover, mastering the
arts of this science will help them to subtract the rules from the primary source of Islam. He
quotes the famous statement of Imam Al-Juwaini in support of this. “whoever fails to grasp
the wisdom of divine command and divine prohibition would not have an insight into the
institution of Islamic law.” The basic argument is without deep knowledge of the general
philosophy of Islamic law one should not enter into the sphere of Islamic legal interpretation
at all. al-Shatibi put some preconditions for those who engaged in the legal interpretation of
Islamic law.

1) They should have a thorough knowledge of the general philosophy of Islamic law
2) They should have skills and abilities to subtract laws based on their comprehensive
understanding of the general philosophy of Islamic law.
Thus, the identification of the general philosophy of Islamic law demands some intellectual
efforts and qualifications. Not everyone has the skills and knowledge to engage in this art of
general philosophy of Islamic law. Ibn Ashour notes that “knowing the general philosophy of
Islamic law is the best way to select the most appropriate, suitable legal opinions from the
classical Islamic legal heritage, to organise the worldly matters of the Muslim community, to
find suitable solution for the problems of the Muslim community, to resolve the conflict issues
of the Muslim community, to save the Muslim community from man-made calamity and
conflict, to avoid all harmful decision making, those who do not follow the path designed by
the general philosophy of Islamic law bound to dismiss the religion of Islam as a suitable
religion for all time and all ages” (Abdul Wahab Ibrahim Abu Sulaiman. 2014 p41 ). Today, we know
well that the priorities of the Muslim world are gone wrong, and the Muslim world encounters
numerous problems, challenges and disasters in many socio-political, educational and
economic arenas. To solves all these problems neither the primary sources of Islam nor the
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historical intellectual heritage provides readymade answers. So, the Muslim jurists should
exercise their intellectual abilities to choose and identify the most appropriate and viable
solutions in the light of the general philosophy of the Islamic law. Ibn Ashour points out the
reason for the crisis of humanity is not the scarcity of natural resources but due to clashes of
socio-political and economical ideologies that dominate the world today. How do we live and
how do we interact with the humanity today and how to enrich this world with good socio-
economic and political ideals? He says that the religion of Islam has got some sublime ideals,
ethics and social values. As consequence of the failure to take these ethical and moral teaching
is the main cause of all problems today in the world. For him, this modern world is suffering
not because of the scarcity of natural resources but due to the greediness of a few in the
humanity. The general philosophy of Islamic law would guide into the right direction in our
search for solution. It is like a road map or a compass that help the pilot to follow the right
path. When the Muslim jurists encounter a new social phenomenon that has no legal precedent
at all in any of the primary source of Islam, we should take into consideration the public welfare
of the Muslim community in line with the general philosophy of Islamic law. Yet, when the
Muslim jurists consider the public interest they should always do so in accordance with the
primary sources of Islam. Otherwise, it would not be considered as a sound public interest in
Islamic law. If any apparent public interest clashes with any Islamic teaching, it would not be
considered as a sound public interest. For instance, some Muslim economists may conclude
that the business dealing with interest today is unavoidable due to the international financial
marketing system. Yet, Abdul Wahab Ibrahim Abu Sulaiman argues that this is not acceptable
at all in Islamic law. Because, such economic advice is not in accordance with the general
philosophy of Islamic law. The interest has been clearly prohibited in Islam with multiple
textual evidence so, proposing something in a clear-cut contradiction with the divine text is not
acceptable in Islamic law. It may be his theoretical argument and yet, Today, 99% of the world
trade and business transactions are done with high interest rates. Today, dealing with banks
without any interest is almost difficult to avoid. Moreover, all international business
transactions and financial dealings are intermingled with interest. How could the Muslim world
avoid it all? Moreover, whether we like it or not we are compelled to cooperate with the
international monitory fund, world bank and other world financial institutions. Does it come
under laws of necessity and compulsion? Or otherwise, does the issue of interest become
irrelevant in this matter as it is beyond the control of the Muslim world to do anything about
this issue of interest and financial dealing.? Al-Shatibi strongly advocates that the Magasid al-
Shari‘ah cannot be comprehensively understood unless one masters the Arabic language with
its linguistic conventions and grammatical traditions. For him, the Arabic language is the
gateway for seeking knowledge in any branch of Islamic sciences. According to his analysis of
Magqasid al-Shari‘ah these are instrumental ways for understanding purposes of Islamic law. The
Contemporary scholars such as al-Qaradawi, and kamali propose similar methods of
identifying magasid. In his attempt to identify and recognise the divine intents from certain
Qur’anic verses and prophetic traditions, al-Qaradawi notes that one must distinguish between
the eternal divine intents and the changing means that the Qur’anic and the prophetic texts
employ. The Qur’an and the Sunnah often use the metaphoric language along with the classical
Arabic traditions and conventions. Unless one understands and recognises these differences,
one may have difficulties in understanding the divine intents in some cases, if not in all cases.
The Qur’an and the Sunnah employ various methods and social means to explain the divine
intents. Those social tools are taken from the circumstances of around the time of revelation in
historical contexts. It does not mean that those means always remain constant. An example is
that the Qur’an urges the believers to prepare for a war in the verse 8: 60. The war preparation
was done using weaponries of the seven century horses and arrows. Does this mean that the
believer must adhere to the strict literal meaning of this verse in all circumstance? However,
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the means of weaponry change in accordance with the development in technology. Unless one
reads the text of the Qur’an in conjunction with its rationale, objective and purpose, one may
misinterpret the text wrongly sometime out of historical context.

Al-Qaradawi gives many examples wherein he demands a realistic and rational
approach to the texts to know the divine intention clearly. It is necessary to highlight some of
these examples to understand the changing nature of the social means. The first example is
that, nearly every Hadith related to sadagat al-fitr (a charity offered at the end of Ramadan
demands that such charity must be offered in kind as dates, wheat, barley and raisin. Most
Islamic jurists upheld the literal meaning of the Hadith and henceforth demanded the payment
in kind except a few Hanafi scholars who maintained that the equivalent sum of money or
valuable payment could be made instead. This is for an obvious reason that such charity is
given to meet the needs of poor on this happy day. The literal meaning of those 4radith may
have been suitable during the time of the prophet. However, adherence to such a literal
interpretation would not be consistent with the modern time. Moreover, the prophet asked the
companions to collect and distribute such charity between the early hours of ‘Id day and ‘Id
prayer. Confining the time in such a way may not be suitable for today. It may be offered two
or three days before the festival day or even any day during the month of fasting so that
beneficiaries of this charity can maximise its benefit running up to the day of festival. The
second example is that the prophet instructed his companions to begin the fasting in the month
of Ramadan after seeing the new moon. This was the method used by the prophet and his
companions, as it was the only dependable method in the Arabian Peninsula where the sky was
always clear. However, insisting on sighting the new moon by the naked eye under different
circumstances of today may not be feasible. Enforcing such method would not be appropriate
today. Insisting on the adherence to literal meaning of the text while ignoring all facilitating
methods provided by modern science is irrational. The objective here is to confirm the arrival
of Ramadan so that people do not miss any day of fasting in that month or fast before or after
the start of Ramadan. When the better means are available, we must use them to arrive at such
objective, as there is a change only in the means, but not in the objective. (Al-Qaradawi, 1991 pp.
155-170). Kamali in his study on the price controlling in Islamic law, highlights the changing
rules with a change in circumstances. He refers to the different methods applied by the prophet
and his companions in price controlling. When the price in the market in Madinah went up,
some companions suggested that the prophet should fix the price of basic commodities.
However, the prophet rejected such suggestion claiming it would be unfair towards some
people and particularly for the fear of a decrease in supply to the market. However, after the
death of the Holy prophet, the price control was introduced because it was feared that people
might suffer unless authorities regulated the price. Although such ruling may be in a sharp
contrast to the ruling upheld by the prophetic tradition, the aim of both rulings was in fact the
same, which was to do justice and prevent abuse. (Kamali, H, AJISS, V0.2.1994. pp.25-38). It is clear
from these examples that one needs to look at the texts in conjunction with its rationale and
wisdom when deducing rules. Our literal adherence to its apparent meaning must not be so
rigid. If follow such a rigid adherence to the litters of divine texts or prophetic statements we
may ignore the rationales of the texts. Thus, a change in time, place and circumstance
sometimes demands a different approach to the texts by different means. However, the end
goals of Islamic law are constant and remain same at all time and in all circumstances.
Therefore, in identifying the maqasid one should go beyond the apparent meaning of the texts
to grasp the context, circumstances and adapt different approaches. Not only al Shatibt most
reformists including modern scholars adopt this method of interpretation as the most
appropriate approach to the texts, which is consistent with changing times. Otherwise, many
aspects of Islamic teaching would not be viable to apply in this modern world. Many social
means and tools may change time to time and yet, the end goals of Islamic law remain the same
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all time and all age. That is why we should always try to go along with the higher objectives
of Islamic law. Yet, most of the Muslim communities in the world do not understand this subtle
difference in Islamic legal studies.

J. Auda (2015, p12) argues that the literalism has deeply rooted in the minds of
traditional Islamic scholars and they find it difficult to distinguish between the notion of means
and intents in Islamic law. The social means change time to time, but the intent of Islamic law
is always same and constant. | think that the confusion arises due to the fact most of the
Muslims perceive the Prophet Muhammed absolutely a “holy person” in Islam. Some people
fail to appreciate him as a human being and attribute to him some divine qualities or supper
human qualities. Because of this wrong perception, many Muslims find it difficult to make any
distinction between the actions and activities of the Prophet in his capacity as a messenger and
ordinary man? What did the Prophet Muhammad eat? What did the Prophet Muhammed wear?
How did he wear? How did he travel? How did he sleep? How did he sit in his meeting with
public? what did he do for his living? How did he lead his army? How did he do business his
community? What travel means he used during his life time? what kind of house he lived in?
what kind of food he ate? What kind of fruits and vegetable did he like? How did he walk?
How did he talk? All these are habitual and personal human activities that change person to
person, place to place, time to time and community to community. We cannot expect that any
modern man wears as his ancestors wore in the middle age? Or to eat as his forefathers ate
many centuries ago. Yet, for some Muslims following each footstep of the Prophet is according
to their conviction an integral part of Islamic practice. Yet, some classical Islamic scholars had
made a clear distinction between the religious duties, legal responsibilities and personal
attribute of the Prophet. Imam al-Qarafi made it clear that there is a clear distinction between
these three aspects in the life of the Prophet. The prophet in his capacity as a religious leader
behaved differently from his capacity as a military leader or political leader and as ordinary
human being. This distinction is very much important in our study of the general philosophy
of Islamic. People who find it hard to make such a distinction are creating some confusion in
Islamic legal studies. They find it hard to know the difference between the intent of the Islamic
law and various social means that the Prophet used in his daily life. Can the Muslim community
today, follow all same socio, economic and political practice of the Medieval time in this
modern world of globalization and information technology in the same way they did? Of
course, the ethical, moral and religious values of the Islamic socio-economic, political practice
will remain same all time and all ages, yet, the application of these practices will differ time to
time, nation to nation and people to people in the field of economy, politics and social science.
So, the Islamic values, ethics and moral principles will remain but, the general philosophy of
Islamic law will incorporate all modern means and methods of change.

C) Magqasid al-Shari’ah and UsQl al-figh

What is the difference between the Usil al-figh and Magasid al-Shari’ah. The students of
Islamic law very often ask this question. It is important the know the difference between these
two branches of Islamic legal methodological sciences. The structure, scope and functional
nature of both sciences differ. What is the connection between Islamic legal philosophy and
the legal methodology of Islamic law: (Usdl al-figh).? IS Magasid an integral part of Usal al-figh Or
Is it an independent branch of Islamic science? There are two schools of thought on this issue.
Some modern Islamic scholars consider magasid as an independent science on its own right.
Some others consider it a part of (Usil al-figh).? Both groups of scholars give their justification
to substantiate their arguments. Mohamed Kamal Imam argues that the general philosophy of
Islamic law is based on three legal doctrines ( 7a’lil al Ahkam) Istishlah and Ma’dldth al-Af’dl) in
Islamic law. The frame work of Islamic legal philosophy is created basically from these three
legal doctrines. It has been argued by al-Shatibi and Ibn ’Ashur that the general philosophy of
Islamic law is an independent branch of Islamic science. Ibn *Ashur in his book of Magasid al-
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Shari’ah declares that science of Magasid as an independent branch of Islamic science. Yet,
Abdallah ibn Bayan a leading contemporary Islamic scholar says that the science of Magasid
is an integral part of traditional Islamic legal theories: (Usal al-figh). M. K. Imam argues that the
legal philosophy of Islamic law (Magasid al-Shari’ah) 1S indispensable part of Islamic legal
principles (Usdl al-figh). His contention is separating the legal philosophy of Islamic law from
the domain of Islamic legal principles (Usil al-figh) gives the Muslim secularists the leverage
and space to come with some alien ideas and concepts away from Islamic roots. Therefore M.
K. Imam fear such separation is not needed. A. Raistini argues that the Magasid al-Shari’ah 1S an
identical branch of Islamic science. He gives some logical reasons for his claim. He argues that
since the time of Imam al-Shatibi to present time, more than 130 legal principles and maxims
related to the general philosophy of Islamic law have been created by Muslim jurists.
Thousands of books have been written on the general philosophy of Islamic law. Moreover,
the general philosophy of Islamic law is being taught today in most of Islamic universities as
one of their core subjects on Islamic studies. Moreover, the Muslim professionals such as
reformists, educationalists, policy makers, lawyers, politicians, Islamic preachers and all other
Muslim professionals are benefiting more from this science than traditional Islamic
jurisprudence or the science of the legal theories: (Usal al-figh). He argues Imam al-Sharfi’s
contribution to the field Islamic legal methodology is minimal compared to Imam al-Shatibi’s
contribution to the general philosophy of Islamic law. Imam Shafi established the science of
(usal al-figh). by writing his small legal treatise on the fundamental of Islamic legal methodology
yet, Imam al-Shatibi’s contribution is many times greater than Imam Shafi’s contribution to
the Islamic legal studies. Therefore, we should not have any hesitation in calling the general
philosophy of Islamic law as an independent science. (Raistini, 2014, pp 910& 911). He argues that
this does not mean we should disregard the role of Islamic jurisprudence or any other related
fields of Islamic studies. He contends all Islamic sciences have inherently interrelated one
another. For instance, he argues that the science of Islamic jurisprudence has been an integral
part of Hadith literature and by the passage of time, the science of Islamic jurisprudence was
separated from Hadith literature and grew as an independent science in Islamic history.
Likewise, the legal methodology of Islamic law has been an integral part of Islamic
jurisprudence and by the passage of time, the legal methodology of Islamic law (Usdl al-figh)
grew as an independent science soon after Imam Shafi’s time. likewise, it can be argued that
today the general of Islamic law has grown as an independent part of jurisprudence.

He says that Muhammad Arkoun and his followers give priority to the human intellect
over the divine guidance in the name of the general philosophy of Islamic law. They want to
replace Magasid al-Shari’ah with Us(l al-figh. That will give the freedom and leverage to interpret
Islamic law without any restriction. Because the Usal al-figh methodology regulate the legal
interpretation. Muhammad Kamal al-Din- Imam fears that in the name of Magasid al-Shari’ah
Muhammad Arkoun and his followers want to give presidency for their reformation agenda
away from divine guidance of the Holy Qur’an and prophetic traditions. They want to replace
Islamic al-Shari’ah With the human intellect. This is done to belittle the guidance of the Quran
and Sunnah. More fanatic and peculiar interpretation was given by some Muslim politicians to
some Islamic tenant due to lack of clear understanding of the general philosophy of Islamic
law. It was reported that former Tunisian president declared that breaking the fast during the
holy month of Ramadan should be permitted. His contention was that God has given special
permission for traveller to break the fast. He argued that working during the day time is harder
than travelling and for some people there is no livelihood without work so, he called upon
public to avoid fasting during the month of Ramadan. (Wael ibn Sultan Al-Harizee, 2014, p 850). Why
or how did the former Tunisian president dare to come to such a hasty conclusion about fasting
during the holy month? When people without any Islamic background or training read the
scriptural texts, they bound to come into such wrong interpretation. This is not the kind of
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public interest that the general philosophy of Islamic law aims at achieving. This type of
innovative reformation agenda to change the fundamental principles of Islamic legal
philosophy was not familiar within the classical and modern legal Islamic tradition and
scholarship. All doctrines of Magasid al-Shari’ah should go hand in hands within the limits and
parameters of primary sources of Islamic law. (M. K. Imam. 2011, p 11). The human intellect
should function and work within the framework of divine guidance and principles. The reason
and revelation are complimentary one another in Islam not contradictory: each one is
indispensable one another in Islamic law and human intellect plays a greater role in Islamic
law not only to understand the texts but also to propose new rules and regulations in the light
of divine guidance. But it cannot go against very basic foundations and fundamentals of divine
guidance and doctrines. Muhammad Kamal al-Din- Imam fears that separating Magasid al-
Shari’ah from (Usal al-figh) may give the scope and leverage for so called modernists to come up
with innovative alien ideas in the name of legal philosophy of Islamic law as M. Arkoun did in
his writing. He does not have profound knowledge and insight into the legal principles of
Islamic law ((Usil al-figh)). What he projected was to replace this science of (Usil al-figh)) with
his version of the science of Magasid so that he can replace the primacy of divine guidance with
the human reason. He believes that the science of (Usil al-figh)) regulates the legal interpretation
in Islamic law. For him that this science of (Usal al-figh) stands between him and his reformative
agenda. The science of (Usil al-figh) determines regulates and guides the Muslim community in
its behaviours, customs, traditions, and human interaction with some legal norms. It determines
what is permissible and what is not. What M. Arkoun proposes is to disparage the significance
of the science of (Usdl al-figh)) with his version of science of Magasid) to give priority to his
scheme of Islamic reformation. (M. K. Imam. 2011, p 10). Not only M. Arkoun many so called
Muslim secularists want to make reformation in Islamic theology, Islamic law and Islamic
teachings. Yet, they do not realise that any reformation in Islam should go hand in hand with
the Islamic legal philosophy of Islamic law Magqasid al-Shari’ah. The classical and modern Islamic
scholars set some limits and boundaries within which Magasid al-Shari’ah and Usal al-figh work.
There cannot be any talk of reformation that goes against the basic teaching of divine guidance.
Arshad Manji, Wafer Sultan, Ayaan Hirsi Ali and many more secularists argue that

they want to reform Islamic teachings. Yet, classical and modern legal expert in Islamic law
set some limits and boundaries to do any reformation in Islam. Islam sets some qualifications
for any Islamic reformer who wants to embark on Islamic reformation agenda. Imam al-Shatibi
(1399. d) of Muslim Spain set some strict conditions for any Islamic scholar who wants to
interpret the Islamic law or wants to make any reformation attempt on Islamic teachings. Al-
Iman-Shafi (d.204/825d) set some regulations and methodologies to interpret Islamic law.
Some of Manji’s naive questions about the interpretation of Islamic texts. “What prevents
young Muslim, even in the west, from going public with their need for religious interpretation?
What scars non-Muslims about openly supporting liberal voices within Islam? How did we get
into the mess of tolerating customs, such as honour killings, and how do we find our way out?
How can people abandon dogma while keeping faith?” (Irshad Manji, 2011. P. 4). Moreover, she
claims that he has got right to do her own ljtinad. Yet, the classical and modern Islamic scholars
set some academic prerequisites and qualifications to exercise ljtinad. It is a myth to say that
each Muslim could engage in the legal interpretation and do ljtihad as he or she likes. This
intellectual exercise has got some conditions and qualifications attached to it. I would agree
with her that Qur’an repeatedly persuades people to use their minds: It is true that Qur’an
encourages people to think and ponder over the divine creations around them as signs of God.
Likewise, it has been argued by some Ahmadiya community intellectuals that the Prophet

Muhammed is not the last prophet, but he is the seal of all prophets and many more prophets
could come with his seal. They came into such a wrong conclusion with their wrong
interpretation into the text of the Quran without knowing the linguistic conventions. To know
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the true meaning and connotation of divine texts one must have some good solid knowledge
not mere literal meanings of text but inner meanings and linguistic traditions of Arabic
language. More importantly, one should have thorough knowledge in the general philosophy
of Islamic law. For instance, if you want to learn the classics in English languages you learn
Shakespeare or native materials in English language so that you would know the English
language linguistic conventions. To know the English language conventions, you do not refer
to unauthentic materials. You need to know the linguistic conventions from the authentic
materials not from the second-hand sources. Yet, Ahamadiya sect interprets the divine texts
without this authentic reference into classical Arabic reference. That is why they come into the
wrong conclusion in many Islamic doctrines. Anyone who wants to interpret Islamic law needs
to have some prerequisites and academic qualifications on Islamic law. He or she must have
some prerequisite knowledge in some traditional Islamic sciences. He or she should meet some
preconditions and should have some licences to teach Islamic traditions. She does not know
this basic principle. The Islamic dogma, rituals and traditions are intertwined with one another.
The religion of Islam is a complete way of life. The faith, dogma and Islamic law all are
revealed foundations in Islam and no one has got right to change, reform basic theology of
Islam. All theological, dogmatic aspects of Islam are fixed and will never subject to any sort
of human reformation as it has been demanded by these so-called secularist Muslims. Their
call to reform Islamic teachings as they dream will never materialise. For generations, the
divine texts and prophetic traditions have been preserved and protected. No single alteration is
made in divine revelation since it was revealed. It would be naive to say that one could use his
intellect or reasoning facilities to know divine texts without some background learning and
qualifications. To speak for Islam and Muslim community Manji should be equipped with this
Islamic background knowledge otherwise, anyone who has got some debating skills could
come up with any argument for the sake of intellectual pleasure and debating. What happens
with so called Muslim modernists camp is that they do not have any scholastic intellectual
background and training to speak about Islamic legal doctrines rather they have picked up all
these arguments from different sources. Some of these arguments are not presented by the
experts in Islamic law.

Al-Shatib1 in his monumental legal treatise on Islamic law argues that any Muslim
scholar who wants to engage in any type of legal reasoning exercise in Islamic law should have
two prerequisites:1) A thorough knowledge in Arabic language linguistic traditions and
conventions: Qur’an is revealed in Arabic language to grasp its profound meanings and to
appreciate it one should have a deep knowledge in Arabic language otherwise, he or she bound
to make mistake in understanding its meaning completely. 2 Secondly, he needs to have a
thorough knowledge of general philosophy of Islamic law. (Magasid al-Shari’ah). He should know
why each divine command is revealed? and what are the rationales behind prohibitions and
commands? Do they all these modernists have these qualifications to embark upon Islamic
reformation agenda? Khaled Abu El-Fadl an expert on modern Islamic radical groups resolves
the paradoxical question of who speak for Muslims and Islam. He notes that “Sharia is, on the
one hand, the sum of total of technical legal methodologies, precedents and decisions; it is also,
on the other hand, a powerful symbol of the Islamic identity. For the trained jurist, Sharia is a
legal system full of complex processes and technical jargon but for the average Muslim Shariah
is a symbol for Islamic authenticity and legitimacy (Abu Fadl.2007. P.39). Do Manji and her cohort
have got such Islamic intellectual background, qualifications and legal training to speak for
Islam and Muslim community today? Therefore, | would argue there is no any academic credits
in these modernists’ argument about Islamic reformation. The problem with this argument is
that in Islam there is no restriction to speak about Islam. Anyone could speak for Islam and
about Islam. But the quality of that speech or talk about Islam depends on the qualification and
experience of those speakers who speak for Islam and Muslims. It is like you seek a medical

84

www.manaraa.com



advice from an undergraduate medical student, a trained nurse, quailed medical doctor and
from a specialist medical consultant. These medical professionals can give medical advice
according to their knowledge, skills and experience. Likewise, the subject matter of Islamic
studies is wider and broader. There are so many areas of specialization such as Islamic
theology, Islamic legal methodology, Muslim tradition, Muslim history and many other areas.
Above all, a thorough knowledge of Arabic language is very important to understand Islam
profoundly. People can speak for Islam and about Islam according to their level of knowledge
about Islam and Islamic sciences. Theoretically, to speak for Islam and Muslims, the religion
of Islam does not sanction any type of specific priesthood. Historically speaking, the classical
Islamic scholars spoke for Islam with a deep knowledge. They spoke for Islam with
qualification and training. They gained a popular recognition of the Muslim public. Imam al-
Shafi, Imam Malik and others did not go to universities or colleges to learn Islam and yet, they
learned Islam from their teachers and got the public reorganization for their deep knowledge
in religion. What matters is the deep knowledge in Islamic sciences to speak for Muslims and
in the name of Islam. Today, to speak for Islam we need to have some level of 1Q and some
thorough knowledge not only in Islamic sciences but also in all aspects of modern sciences.
Because, human life today is more complicated and greatly influenced by all modern social
changes.

Today, Muslims do not have a centralised institution or centralised organization to speak
for Islam and Muslims. The secularist Muslims who live in the western countries make use of
this vacuum and dared to speak for Islam. They are educated in western countries with western
ideologies and world view. They have been greatly influenced with western mentality,
mindsets, thinking and way of life. They have not been educated, and trained in Islamic
institutions and consequently, this type of western influence is unavoidable. People who want
to speak for Islam and Muslim in this modern world need to have some sound knowledge not
only in Islamic sciences but also in modern sciences to relate Islamic teachings to the modern
world. Moreover, someone who wants to speak for Islam should have profound knowledge in
Islamic legal theories and general philosophy of Islamic law. Otherwise, these secular Muslim
modernists bound to make some big blunders in their understanding divine texts. In the name
of liberty, freedom and democracy, these secularists want to change the Islamic law as they
understand it. The Islamic legal tradition has got more than 1400 hundred intellectual legacy
and heritage. It is enshrined with some sophisticated legal theories, principles and legal
maxims. These Islamic legal maxims and doctrines have no equivalents and parallels in any
legal system of the modern world. Yet, today we do not have well trained Muslim jurists with
the scientific and Islamic legal knowledge to relate all these legal doctrines with modern
problems and issues. Most of western and eastern philosophical thoughts and concepts are
purely man-made intellectual output. These philosophies and doctrines are deprived of divine
guidance. Most of these philosophers are atheists and Non-believers. There are some truth and
wisdom in those philosophies and doctrines and yet, most of their ideas and concepts are based
on their own human desires, experience, and inclination away from divine guidelines. The
Islamic legal philosophy always goes with divine will and guidance. It will never go against
what has been clearly mentioned in the primary sources of Islam. What Irshad Manji wants to
do is to change what has been categorically mentioned in the primary sources of Islam. In the
name of Islamic reform, she dreams to introduce the practices of feminism, lesbianism,
homosexuality, atheism and all anti- Islamism into the Muslim community and yet, this type
of reformation that goes against very foundation of Islamic teaching is not an Islamic
reformation. It will never get public acceptance in the Muslim world. The genius nature of
Islamic legal theories is highly appreciated by many western legal experts of modern world
and yet, these secularist reformists ignore all these intellectual heritages to come up with some
naive agenda of Islamic reformation. It appears that there is no any academic credit in these
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naive arguments. They go against all universal fundamentals of the general philosophy of the
Islamic law. Moreover, they go against clear cut divine texts of Qur’an and prophetic
traditions. In that sense, their call for Islamic reformation goes against the very foundation of
Islam because any legal reasoning that goes against any clear-cut texts of the Qur’an and
prophetic tradition is null and void in Islamic law. The supremacy of divine revelation should
prevail over the human legal reasoning. Otherwise, an excessive human desire could take the
humanity into self-destruction.

Imam al-Shatib1 argues that one of the primary reasons that Almighty Allah sent the
final set of divine revelation is to save the humanity from becoming the victims of its own
desires and predisposition for animalistic needs. He argues that if man is left without any
divine guidance, man will become a victim of his own human greed and evil desires. Some
of these desires are harmful for him such as excessive greed. Therefore, Imam al-Shatib1
argues that the divine guidance is indispensable to the humanity to save it from a total self-
destruction. The functional nature of these two legal methodologies are different. The
methodology of the Magasid al-Shari’ah and Usil al-figh. The Magasid al-Shari’ah 1S an overriding
foundation of all theories of Islamic law. Some Muslim scholars argue that all theories and
principles of Islamic law should be functioning with the guidelines of general philosophy of
Islamic law and not outside of it. Some consider that the Magasid al-Shari’ah are some Islamic
values that are attached to all rules in Islam. Those eternal Islamic values should be sustained
in enacting new regulations in the Islamic law or interpreting any aspects of Islamic law. Ibn
‘Ashur contends that the science of Usal al-figh has been primarily concerned with some
technical and linguistic aspects of Islamic legal theories rather than dealing with primary
objectives of Islamic laws. For this reason, he suggests replacing it with Magqasid al-Shari’ah.
“Most propositions and inquiries of Usal al-figh hardly serve the purpose of expounding the
underlying wisdom, or hikmah, and establishing goals of al-Shari’ah. The scholars of Usal al-
figh have thus confined their inquiries to the external and literal aspects of al-Shari’ah. We are
concerned with the status the of the actual propositions of Usil al-figh. The traditionally
accepted proposition of the science of Usitl al-figh no longer serve its purpose today. So, we
should reformulate the whole and replace it with the “science of the higher objectives of the
Shari’ah. (Ibn ‘Ashur. 2006. P7). What Imam Ibn ‘Ashur says is that initially the science of Usiil
al-figh was created by the classical Islamic legal theorists to deduct Islamic rulings from the
primary sources of Islamic law and yet, the classical scholars of Usal al-figh did not ignore the
general philosophy of Islamic law in their legal studies in the science of Usul al-figh. by the
passage of time, the science of Usil al-figh was greatly influenced and inflicted with alien ideas
and its primary purpose was ignored by legal scholars in the later part of Islamic legal history.
For that reason, Imam Ibn ‘Ashur proposes the reformation of the science of Usal al-figh. A.
Raistini  a leading Islamic scholar in the legal philosophy of Islamic law contends that
Magasid studies on Islamic legal philosophy should be declared as an Independent branch of
Islamic sciences. His contention is that today the subject of Islamic legal philosophy is
commonly taught at all levels in colleges, schools and universities. Today, we have hundreds
of research centres for the study of Islamic legal philosophy. Thousands of books have been
produced on the legal philosophy of Islamic law. We have thousands of experts on the legal
philosophy of Islamic law with their publication and research activities on this subject. For
all these reasons, there should not be any problem in declaring Magasid al-Shari’ah. as an
independent science on its own right. Raistini argues that all Islamic sciences are
interconnected and inter-linked one another. He argues that Imam al-Shafi was considered as
the founder of Islamic legal theories with some treatises he wrote on Islamic law. Yet, today,
thousands of treaties have been written on different of aspects of Islamic legal philosophy.
For that reason, there should not be any qualm in declaring the Magasid al-Shari’ah. as a special
subject on its own right ( Raisani. 2014. pp 9-14). | think this sort of academic argument is not
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necessary on this subject rather we should consider why the study on the legal philosophy of
Islamic law is imperative today? Or why do we need to study this subject matter today.
Whether we make it as part of traditional Islamic legal sciences or an independent art on its
own right it does not matter but what matters is its academic credit in our modern social
condition. What matters is how to enhance this science of the general philosophy of the
Islamic law and develop it as one of the problem-solving legal mechanisms in modern time.
What is the meaning of Usal al-figh in any technical sense? It is constructed by two
technical terms in Islamic studies. The Usal are some legal principles or premises upon which
Islamic jurisprudence is formulated. The term al-figh literally mean the understanding and
comprehension. The technical meaning of the al-figh is to understand the rules and regulation
of the corpus of Islamic law as expounded by the legal schools at different time. The structure
and the functional nature of Usil al-figh are formed by four legal pillars according to Imam al-
Ghazalr. What is the epistemological foundation of Islamic law? what is its origin and how it
is formed? How do the Muslim jurists arrive at legal verdicts? What are the primary and
secondary sources of Islamic law? What are the reference points in Islamic law? what are the
legal precedents in Islamic law? What is the role of reason in Islamic law? How did Islamic
law develop? How does it respond to new case or new social problems? Who has the right to
interpret the rules of law in Islam? What are their qualifications? What mechanisms do they
apply to deduce the rules in Islamic law? This diagram below illustrates how the corpus of
Islamic law is formed and how it works.
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Unlike the common law or any other form of secular law, the Islamic law is a constituted from
two main components. It is based on some religious texts. It is divinely inspired set of the law.
Basically, it is a revealed law. According to Islamic theology, God is the Creator of this
universe. He created Man as His agent on this earth. He revealed his divine message through
several messengers. The final divine message came to the mankind through the Prophet
Muhammad. The final divine message included a set of law. This set of law tells the Muslim
community how to live, how to interact with people, how to look after parents, how to look
after children, how to look after spouses, how to do business, how to look after poor and how
to look after orphans, how to look after elderly people, how to distribute wealth, how to
distribute the inheritance, how to write will and so many other moral, ethical, religious, social,
economic , political human interaction and conducts are regulated by the divine texts of the
Holy Qur’an and the prophetic traditions.It is argued that the religion of Islam is a complete
way of life. So, the Islamic law covers all aspects of life. It is argued that Islam has got the
answers for all human problems. The logics of this argument is that this universe is created by
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God and He guides the humanity with His divine guidance. It would not make sense for any
religious person to say that God created this universe and humanity. Yet, He left the humanity
for its own destiny without any divine guidance. The faithful in all religions believes it is God
who sets the natural laws for this universe, has indeed, given the humanity a set of rules and
regulations how to live on this earth. That final set of law came to the humanity through the
last Prophet according to Islamic faith.

Unlike other legal systems, the Islamic law is not merely a secular set of law
rather the spiritual, religious, ethical, moral, economic, political and social values and
implication are enshrined in Islamic law. So, the Islamic law is not merely a set of law rather
it is a complete and comprehensive guideline for the Muslim community in all aspects of life:
there is no demarcation between secular, and religious life in Islamic law: The Islamic law
guides the Muslim community in all aspects of its life. It guides the Muslim rulers what to do
and what not to do? It regulates their ethical, moral, religious responsibilities towards the public
and humanity. It guides the Muslim economists how to come up with economic policies in line
with the divine guidance. It guides the Muslim educationalists and the policy makers how to
design their educational, social, and administrative policies in line with the divine guidance. It
guides the Muslim politicians how to design the foreign policies of the Muslim countries with
the outside world. In short, the law in Islam is not merely set of religious law rather it is a
broader guideline for the entire humanity according to the teaching of the Qur’an: It is “a
guidance for the humanity” (Qur’an:2;185).

The religious nature of Islamic law clashes with many aspects of man-made laws:
with common and secular laws. The divine wills and human desires clash. The religious people
of all religions strongly believe that divine will, intent and the supremacy of divine law should
be maintained. They argue that human weakness, human desires, and human inclination are
reflected in all manmade laws and regulations. Yet, God is free from all these human weakness
and desires. Therefore, His laws are supreme and free from all weakness. Moreover, following
the divine law is rewarding in both life: in this and the next life. yet, in this modern complicated
world of globalization and information technology how do we apply the divine laws in the
daily life. The problem is no place for the religious laws in this modern world. Neither biblical
nor Islamic law dominates this secular world. It is the secular legal systems and secular
legislature dominate this world as of today. The religious law and legal systems are
marginalised. The laws of old testament and new testament are marginalized in private life,
religious rituals, in churches and synagogues. Likewise, the major parts of Islamic law too are
marginalized today in this modern world. Most of the Muslim counties today apply some
aspects of Islamic law in personal matters such as laws of marriages, laws of divorce and laws
of inheritance. Besides this, the pious Muslim follow the religious laws in their daily life in
their individual and collective religious activities. Yet, the Islamic law is marginalised in major
public affairs of political, economic, administrative, and educational establishments of the
Muslim communities today. There could be many reasons for this marginalization. One of the
reasons that ineptitude of the modern Islamic legal scholars to relate the Islamic legal thought
to the modern challenges. There are two kinds of Islamic legal sources: The primary and
secondary: the primary sources are textual and legal precedents of previous generations. The
supplementary sources are rational, creative, and analogical. How different Islamic legal
experts and scholars approach these primary and secondary of Islamic law is questionable and
disputable. Moreover, how do they relate these supplementary sources of Islamic law into
modern issues is most important. The connection between these primary and secondary sources
of Islamic law is inherently linked. The secondary sources of Islamic law are created by the
classical Islamic scholars to provide legal rulings when the primary sources are silent in any
given issue. These secondary rational sources connect very increasing new cases with the
antiquity and the heritage of the primary source of Islam. This is a protective mechanism to
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protect the Muslim community from deviating from divine guidance. The application of these
supplementary sources of Islamic law today is not truly materialised within the modern context.
All what we do is to allude to some classical examples to illustrate the functions of these
secondary sources in Islamic history and yet, today, the modern world has dramatically
changed how do we apply these secondary sources to the modern human challenges and
problems. These legal devices and principles are constructed to regulate the community affairs
and issues of the Muslim communities and yet, how successful the Muslim communities are in
utilizing these legal devices and legal principles today? What are the main concerns of the
humanity today? What are the main challenges of the Muslim community today? For instance,
economic problems of the Muslim community or unemployment problems of the Muslim
community or the leadership problems of the Muslim community? These supplementary
sources of public interest, the principles of the equity, and analogy should be used to explore
these major concerns of the Muslim community and humanity. But the studies on these
supplementary sources of Islamic law still are not employed by experts competently to explore
the modern problems of the Muslim community and humanity at large.

One of the reasons why the Islamic law did grow or did not develop as the
common law and European law grew is that the Muslim jurists divided the Islamic law into
two sets of law. The first one is private law and the second one is pubic law. The public law
did not grow in the Islamic history as we see the growth of public law in Europe or any other
nations. The Muslim scholars mostly concentrated in providing legal interpretation, legal
reasoning to the private or religious laws of Islam mainly dealing with personal laws and
religious laws. Of course, some Imams such as Mawardi and Ibn Taymaiah did expand on
public law in some aspect and yet, it did not grow in Islamic history due to some political
reasons. Moreover, the public law did not grow in the Muslim countries due to the centuries of
colonization. During the colonial period many aspects of Islamic law were replaced by western
law in the Muslim countries. because of this continuous colonization, the Muslim jurists and
scholars did not have opportunities to develop public law. Moreover, the Ottoman Empire did
make some progress in the areas of public law and yet, due to the educational backwardness of
the ottomans they could not come public with many legal developments in public law. Contrary
to this backwardness, the public law rapidly grew in the European countries. Civil law grew
in Europe dramatically and codified with comprehensive legal codes, legal procedures, and the
punishment for each offence and crimes. With this, different kinds of laws and court systems
grew in Europe. In contrast, the legal system and particularly, civil law and other areas of
substantive laws did not grow in the many Muslim countries. That is why the supplementary
sources of law did not grow in Islamic law. The main functional nature of these supplementary
legal sources is developed by the Muslim jurists to meet the social changes with legal changes.
Yet, the legal procedures, the court system, legal norms, legal practices and legal industry did
not grow in the Muslim countries as we notice in the western countries. A cursory examination
of a short European legal history tells how the law and concept of human rights gradually
developed in the Europe. From Magna Carta, till development of the universal declaration of
human rights by UN, the norm of law and human right gradually grew in Europe nations. From
anarchy of monarchs in the Medieval England, people fought for their freedom from feudalism
and slavery in the medieval England. In 1600s John Lock came up with the idea of natural rights:
those natural rights are right to live, right to have liberty and right to own property in medieval
England. These ideas are identical with the ideals of the general philosophy of Islamic law.

This period of natural rights awareness was followed with the intellectual movement of
Enlightenment. During this period of Intellectual movement of Enlightenment some
intellectuals were influenced with natural right concepts and came with up the English bill of
rights. This period was followed many revolutions in Europe: American revolution, French
revolution, agricultural and industrial revolutions took place in Europe. With this change,
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different concept of individuals rights and freedom came up in Europe between 1700-1900. This
period of awareness on human rights was followed with period of awareness in social and
collective rights of people. With the world war 1l, United nation was created to protect the
humanity from wars and destruction. With all this historical struggle for rights and liberty,
Europeans won over some of inalienable human rights that are fundamental for a dignified
human life. all political, civic, social, cultural and economic rights of people are won by
Europeans with constant struggles over centuries. The notion of freedom, liberty, democratic
rights, equality, fraternity, human dignity, civil right, citizenship rights, freedom of expression,
voting rights, education rights, employment rights, collective right to protect environment, and
democratic values are won by Europeans after long struggles and self-determination. For the
public in the Muslim counties it will take a long time to gain all these civic and democratic
rights. 1 think that the public in Muslim countries must experience and go through these kinds
of socio-economic and political struggles to gain full freedom and civic rights. A cursory
examination of the legal, political, social and religious history of the Muslim countries tells us
these inalienable human rights, values, civic rights and citizenship values did not grow in the
Muslim history. Of course, the inalienable and fundamental human values are inherently
enshrined in the general philosophy of Islamic law and yet, 1400 hundred Muslim history tells
us these fundamental human values are rarely upheld in the major parts of Islamic history. The
Muslim communities across its 1400 hundred histories did not enjoy the political and civic
rights: The primary source of Islamic law and legal manuals of Islamic treatises extensively
elaborate on these basic inalienable human rights. The Islamic legal tradition is rich in
documenting the minute details of all these civic rights, political rights, economic right,
collective and social rights and yet, the Muslim rulers, legal experts, policy makers and the
public grossly failed to give practical application to these values embedded in the primary
sources of the Islamic law. if these rights are inherently enshrined in the primary source of
Islamic law, why could not the Muslim communities for the last 1400 hundred years of its
history secure these rights? The Muslim communities has had a long history of political
rebellion, revolt and revolution.

The three of four caliphs of Islamic regime were indeed, killed in some sort of
political rebellions. The Islamic history is full of rebellions and revolts for political freedom
and civic rights and yet, all these are crushed badly by the regimes time to time in 1400 hundred
years. Unlike the European political struggles and civic right movements, the Muslim political
struggles did not materialise at all. It is true that Islamic expansion took place at a rapid speed
and yet, the Muslim empires and dynasties did not come up with some good public
administrative system or any good political system for the public to exercise their voting rights.
The Muslim empires did not give the liberty, freedom and civic rights to fully engage in public
life. As result of this political despotism of the Muslim empire democratic values, practice and
institution did not grow. Even today in this modern world, some Arab countries do not have
proper voting system or electoral mechanism. This tells that the legal, political and
administrative system and mechanism did not grow in the Arab world for many centuries. It is
reported that the second Caliph Omar established a just society and during his regime the justice
and rule of law prevailed. All historical accounts written by Muslim and Non- Muslim
historians indicate the during the regime of Caliph Omar he maintained justice, equality and
rule of law: It is argued that the Caliph Omar “established a full-fledged department of justice,
appointed judges, and gave them instructions, which included the following principles

e All men are equal before the law.
Justice is an Islamic duty ordained by the Quran and Sunnah of the prophet.
Human beings are responsible for their actions.
The burden of proof falls on the plaintiff.
All parties must be allowed to produce evidence for their positions.
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o If the evidence contradicts a judgment, then judgement must be evoked
e When the Quran and Sunnah of the prophet are silent on a matter, then extrapolation

may be used from similar case.

e The collective will of the Muslim community provided a legitimate basis for law”
(Nazeer Ahmad. 2018. P4).
The Caliph Omer may have applied these legal norms during his time and yet, all
historical evidential reports tell us that these utopian ideals did not grow and progress
into any good systemic legal and political administrative system. No doubt the
medieval Muslim jurist came up with brilliant legal principles and theories. Yet, these
legal principles and legal doctrines remain theoretical in most of the Muslim history.
The following historical preview of the political and legal survey illustrates how the

western and Islamic legal systems grow in the last ten centuries.

Time line for the development of Islamic law.

Pre-Islamic Six century | 7h&8M Middle Closure | Ottoman Colonial Modern
law: tribal | Islamic centuries: ages 9" - | of Tanzimath | period time
law: pre-six | law: Qur’an | Formative 12the ljtihad:
century and Hadith | period  of | centuries

Islamic law
Diagram 3

A cursory examination of the time line of the law development in Islamic and western tradition
tells that how both legal systems developed distinctively in different ways; the origin of the
Islamic law is the divine revelation and yet, the human legal reason plays a great role in
discovering and interpreting the divine law. Moreover, in some cases the human reason plays
a great part in legislating laws in accordance with the general philosophy of Islamic law. In
contrast to this, the western legal tradition grew from common laws, cannon laws, religious
traditions, civic laws and statutory laws made by Parliament. Hundreds of legal acts are passed
through different bills in parliament to meet the demands of social changes with legal changes
in Europe countries. It has been argued that Islamic law had greatly influenced the legal norm
and practice of common law. In his famous article, John. A. Makdisi argues with some
historical evidence that some aspects of common law had been influenced by Islamic law.
What is the connection between the general philosophy of Islamic law and the influence of
Islamic law upon common law? It can be argued that the notion of public interest and equitable
justice in English law had also been influenced by Islamic law. He argues that “the major
characteristics of the legal systems known as Islamic law, common law, and civil law and
demonstrates the remarkable resemblance between the first two in function and structure
and their dissimilarity with the civil law.' (John. A. Makdisi. 1999. P.1638) John. A. Makdisi argues
that “beyond the borders of Europe the origins of the common law may be found in Islamic
law” (Ibid, 1638). He argues the three legal institutions in English law are identical with Islamic
legal institutions.
1) “For the first time in English history, contract law permitted the transfer of property
ownership on the sole basis of offer and acceptance through the action of debt;
2) property law protected possession as a form of property ownership through the
assize of novel disseisin; and
3) the royal courts instituted a rational procedure for settling disputes through trial by
jury.
The action of debt, the assize of novel disseisin, and trial by jury introduced mechanisms
for a more rational, sophisticated legal process that existed only in Islamic law at that
time. Furthermore, the study of the characteristics of the function and structure of Islamic
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law demonstrates its remarkable kinship with the common law in contrast to the civil law.
Finally, one cannot forget the opportunity for the transplant of these mechanisms from
Islam through Sicily to Norman England in the twelfth century. Motive, method, and
opportunity existed for King Henry Il to adopt an Islamic approach to legal and
administrative procedures. While it does not require a tremendous stretch of the
imagination to envision the Islamic origins of the common law, it does require a
willingness to revise traditional historical notions. This tells us that Islamic law and
common law has some historical connection and similarity and yet, what happened in the
Muslim world is that law did not grow as we have been it in many parts of western world.
Even today in this modern world, the Muslim legal theorists and jurists go back into
traditional way of providing legal interpretation. The use of religious legal interpretation
methodology is obstructing the creative thinking in the Muslim world in the legal studies.
The focus of the Muslim jurists has been to develop the religious law at the expensive
public law. because of this religious nature of Islamic law, the public law did not grow in
the Muslim countries as we see it in many parts of the world today. The following the
diagram tells how the Muslim jurists derived laws from the corpus of primary source of
Islam.
The structure and the functional nature of Usil al-figh

Mujtahid: 2¢iasl! The person who exercise the legal reasoning.

Daleel:  Jd Textual proof or evidence or the points of reference.

Dalala: Vil Indicatives of rules or circumstantial indicatives

Hukm:  Sall Religious verdicts that jurist consults arrive at
Diagram 4.

The Islamic legal tradition is inherently rooted in the limited religious texts and
medieval legal precedents. The method of legal interpretation also limited into the literal
interpretation of the divine texts. Because of this the mind set of Muslim jurists is confined in
these religious frameworks and they find it hard to provide legal interpretation for the burning
problems of humanity in this modern world. This diagram illustrates how the traditional
Muslim legal theorist deduced legal rulings from the divine texts. The individualistic legal
interpretation with mere literal adherence to the scriptural texts would not be always helpful
for this modern complicated world rather a collective intellectual effort is needed to address
the challenges of the Muslim community today. But, the Muslim world has not yet, devised
any such constructivist legal studies. The Muslim scholars should go beyond the literal
meaning of the text to know the rationale of the text to apply them to the modern social context
and we no longer could depend on the traditional legal methodologies to resolve the modern
problem of the Muslim community. Today, human challenges and the social realities are
different from those of medieval Islamic ages. The following diagram illustrates the difference
between the school of objective and traditional school in providing legal interpretation.

Mujtahid: 2¢><) is traditionally known to have some prerequisite qualifications,
knowledge and skills to derive rules of law directly from the primary source of Islam. It is
believed that the handful competent Mujtahids appeared in Islamic history. It is my contention
that the role of individual Mujtahid may have been appropriate to the medieval social
structure of Muslim communities in old ages but today, life is complicated with so many
modern challenges and social realities that were unprecedented in human history. To address
modern challenges no longer individual legal reasoning and individualistic religious verdicts
are appropriate modern time. Therefore, some sort of constructive intellectual exercise is much
needed for the Muslim community across the globe. The problems and challenges of the
Muslim communities in the west are different from the problems and challenges of
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communities in the East. Therefore, today in this modern world to exercise intellectual legal
reasoning and provide solutions to the problem of modern world, the Muslim jurists need to go
beyond methods of legal interpretation and must have the knowledge of the modern world.
Unfortunately, the Muslim world has not yet devised any collective intellectual mechanism to
do this.

Daleel: J2. The rules of Islamic law are drived from the primary and secondary
sources of Islam. These are divinely inspired textual evidence in Islamic law. There is no any
doubt about the authenticity and categorical nature of these scriptural texts. Yet, today, the
intellectual approaches of the Muslim jurists to the primary sources of Islamic law are
questionable. How we read the classical materials of Islamic law? how do we relate the
meaning of the divine texts to the realities of modern-day life? how do contextualise the divine
texts? All these are some of the basic questions that today in this modern world we should ask
about the application of divine texts? Yet, to relate the literal meaning of the text to our modern
social text is not always viable in some cases. This is missing link between the literal and
Magqasid schools.

Dalala: 4™, This means that word and sentence structure of divine texts and
prophetic traditions proffer different linguistic meanings and implications. The Arabic
language used in the divine texts gives contextual, metaphorical, conventional, and linguistic
meanings with its all linguistic traditions. The general, specific, rhetoric, and metaphoric
meaning and connotation of text and its grammatical knowledge is imperative for the Muslim
jurists and yet, this linguistic knowledge alone is not enough to give legal interpretation for the
texts, they must know how to apply the meaning of the texts into modern social context.

Hukm: asall, The Muslim jurists deduce different rulings from the divine texts
relating to human actions using this legal methodology. Human actions are classified in Islam
in accordance with divine law. Human actions are classified as obligatory, prohibited,
recommended, permissible or detested acts using this legal methodology of deducing rules.
There is nothing wrong in this method of deducing rules of law within the scope of divine texts.
The divine texts regulate the actions and behaviour of the Muslim community in this way and
yet, textually unregulated human actions and activities are more than what has been regulated
by divine texts. The Muslim jurists find it hard to regulate those human invention, discovery,
and development in humanity? What do we say about nuclear disarmament? Is it haram? Is it
permissible? Is it detested in Islamic law? what do we say about euthanasia? Is it allowed? Is
it haram? Is it disliked in Islamic law? what about abortion in Islamic law. Is it allowed or is it
not allowed in Islam? There are so many ethical, moral, scientific issue and problems that have
no Islamic precedents in Islamic law. These are some of the areas that the jurists of legal and
Magasid schools differ. The jurists of legal school find it difficult to address these social issues
and consequently, Islamic solution for issues like these are not discussed with the circle of
literal schools. Unregulated human activities are more than regulated human acts. So, Islam
provides some legal mechanisms to regulate all those unregulated human activities.
Functions of (Usal al-figh and Magasid al-Shari’ah)

Usil al-figh Magasid al-Shari’ah.
It determines the five Islamic figh | It determines the rationales and wisdoms of each
rulings such as what is an | ruling of Islamic law
obligation and what is a
permissible act and what is not

It deals with evidence and proofs | It determines what is public interest of the Muslim
of Islamic laws community.

It’s deals with primary and | It determines the priorities of Islamic laws in light of
secondary sources of Islamic law. | primary sources.

93

www.manaraa.com



It deals with technicalities of | It makes connection between Human action and its
Islamic  legal terms  and | consequences.

terminologies.
Deductive methods are used to | Inductive methods are used to know wisdoms and
subtract laws from primary | rationale of Islamic laws.

sources of Islamic laws.

It deals with legal maxims of | Functions as overriding guidelines to interpret or
Islamic law. enact any Islamic rulings.

It enhances and facilitates policy making in Islamic
communities.

Diagram 5.

It is undisputable fact that both Islamic sciences are inherently interrelated as this diagram
illustrates and yet, the general philosophy of the Islamic law is generally accepted as a holistic
and overriding legal methodology in Islamic law.The functional nature and practical dimension
of the traditional science of the Usil al-figh is somewhat limited. Yet, no one denies the fact that
the students of Islamic law are still benefiting from Usil al-figh and Maqasid al-Shari’ah. Therefore,
both sciences are indispensable for the study of Islamic law. | propose that modern the Islamic
scholars should come up with some solid mechanisms to combine these two sciences of Islamic
legal studies. This will shape the future of studies of Islamic law. This could save the time and
energy of the students from engaging unnecessary linguistic and dialectic debates about Islamic
legal methodologies. We need to make some reconciliation and synchronization between these
two branches of Islamic legal studies so that we could come up with some dynamic mechanism
to direct future legal studies in Islamic law. No one denies the fact the knowledge of both these
Islamic legal sciences are indispensable for the students of Islamic law. Some Muslim scholars
argue that traditional Islamic knowledge alone is not enough to address the modern problems
of the Muslim community. Jasim Sultan argues that the knowledge of modern politics, modern
economics, modern legal systems and modern scientific and technological sciences are
prerequisites for modern Islamic legal theorists. What he argues is that today the science of
Usil should incorporate the knowledge of these modern developments in the study of Islamic
legal theories. He argues that Islamic legal methodology has got some problems. He contends
that Islamic legal methodology was created in the classical period of Islam and it does not meet
the demands of our modern time. His argument is that unless and Muslim jurists understand
the modern world in its socio-political, economic, scientific contexts they would not be able to
come up with any solid solutions for the problems of the Muslim world. So, it is imperative
that they understand the contemporary world before they come up with any Islamic legal
opinions to the problems of humanity.

So, like al- Imam al-Shatibi who sets some prerequisites for those who want to
understand Islamic law. Today in the same way but in a different tone, Jasim Sultan sets some
prerequisites for those who want to engage in Islamic legal studies. This makes absolute sense.
How on earth could any one issue an Islamic legal verdict on any contemporary world affairs
if he does not understand the contemporary modern world and its problems. The problem is
that today Islamic sciences are taught in Muslim schools, colleges, institutions and universities
separately and in isolation from modern sciences in arts and humanity subjects. | think it is
imperative that these academic institutions in the Muslim world must introduce
interdisciplinary subjects which involves the combination of many academic subjects. This
method of learning will expand the knowledge, skills and experience of Muslim students in
Islamic studies. This method of learning draws knowledge of other fields such as sociology,
history, the physical sciences, psychology, anthropology, economics, politics and other
subjects. Today, Muslim graduates in Islamic studies must have some knowledge in all these
modern subjects to relate Islamic studies to the modern world. Consider for instance, the

94

www.manaraa.com



consequences of Mullah Omar or Bin Laden issuing fatwas on waging war against the US
military establishment in the modern world. Why did they do this? It is simply because, they
do not have any idea about the geopolitics of this modern world or how today politics works in
this modern world. They did not have any idea how the modern world works or anything about
international politics. Or consider for instance the consequences of the Muslim clerics issuing
fatwas on modern medical issues without any background knowledge of medicine. Likewise,
consider the consequence of the Muslim clerics issuing fatwa on modern finance and economic
issues without knowledge of modern economic theories. Likewise, we could compare this
knowledge gap between modern science and Islamic science. | do not propose any mechanism
on how to combine Islamic studies with modern social sciences and yet, it is a high time for
Muslim academics to think about this. otherwise, Islamic studies will grow in isolation from
the realities of the modern world. I think that Muslim countries should come up with teams of
scholars to discuss the contemporary challenges that the Muslim world and humanity face
today. These teams should not only include traditional Muslim scholars, but also the experts in
all other fields should be included. Muslim countries need the advice and guidance of experts
in all modern sciences to relate them to Islamic ethics and moral values. Therefore, for any
attempt to apply and implement the central themes of Magasia in a meaningful and
comprehensive way in the Muslim countries we need the support and cooperation of all sectors
of public authorities and government officials. Many Muslim countries do not lack natural and
human resources but what they lack today is the political will of their leadership. Singapore,
China, Japan, Korea and Malaysia were some of the poorest countries of Asia in the 1960s and
yet, today, they have managed to become some of the richest countries in the world? How did
they do it? I think that one of the main reasons for the success of these countries is the political
will of their political leaders. yet, Arab and Muslim countries have been suffering from a lack
of the political will to develop. Even though many Arab and Muslim countries are rich in
natural and human resources (oil, gas, and manpower), most Muslim countries are poor in the
world today. Countries such as Iran, Iraq, Palestine, Syria, and Egypt are some of the Muslim
countries that are rich in human resources. Their human potential is as good as the human
potential of many Asian countries and yet, these countries cannot make any significant progress
in many developmental indexes. On the other hand, oil rich gulf countries, due to the lack of
political will, mismanagement and authoritarian rules cannot make much progress in any
meaningful way. People have been enslaved in these countries without political freedom and
human rights. The political leaders of these countries are misusing the political power entrusted
upon them by the people. Basically, the political system, public management, and distribution
of wealth, go against the basic values of the general philosophy of Islamic law.

It can be convincingly argued that most people in these countries uphold the social,
religious and moral values that are enshrined in the general philosophy of Islamic law. Yet, to
apply the political, economic, educational, and administrative value and ethics of the general
philosophy of Islamic law the Muslim countries need political will. There have been no
conducive and constructive relations between the political leaders and intellectuals of Muslim
communities for centuries. That is another reason why all good ideas, principles and concepts
of the general philosophy of Islamic law cannot be applied in Muslim countries today. At the
individual and community levels, some ideas, values and principles of the general philosophy
of Islamic law could be applied and implemented and yet, to apply the political, economic and
educational policies and principles that are enshrined in the general philosophy of Islamic law,
Muslim countries need good governance and good political leadership. Unlike the medieval
political system, today, politics controls many aspects of modern-day life. The basic economic
provisions, educational facilities, health and safety, employment opportunities, freedom,
housing, and all other modern-day needs, and necessities are controlled and managed by central
governments. Therefore, inept political leadership could do more harm and damage to Muslim
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communities today than anyone else. Muslim countries could have brilliant ideals, social
values, moral principles and religious concepts that are enshrined in the general philosophy of
Islamic law. To put these beautiful ideas into practice, Muslim countries need an honest
political leadership. Otherwise, these excellent Islamic ideals and values will remain as
theoretical and dogmatic without any practical value and application. Therefore, | would argue
that executive power and political authorities are given an important role in the general
philosophy of Islamic law. For the most part of Islamic history, Muslim communities failed to
create a democratic political leadership and the Islamic concept of political consultation has
remained a theoretical one for centuries. | would argue that there would not be any meaningful
development in the Muslim world without political reform. To reconstruct the ideals of the
general philosophy of Islamic law, today, the Muslim world urgently need the collaborative
intellectual, economic and political cooperation of different sectors of Muslim communities.
| propose that Muslim countries should create panels of experts in different fields in
collaboration with the government to implement the ideals of the general philosophy of Islamic
law. The diagram below illustrates this collaborative mechanism

Team A Team B
Experts in the Quranic studies Experts in politics
Experts in Hadith studies Experts in economics
Experts in Islamic legal theories Experts in in geopolitics and international relations.
Experts in Islamic jurisprudence Experts in science
Experts in Arabic language conventions. Experts in technology
Experts in Islamic history. Experts in psychology
Experts in other field of Islamic studies. Experts in sociology
Political, military leaders.
Policy makers and executives.
Experts in education and human resource
development.

Diagram 6.

One of the negative aspects of education systems in the Muslim world is the demarcation
of education into secular sciences and Islamic sciences. Although during the colonial period,
some new educational policies were introduced, and after independence many countries
adopted dual education systems, the education system grew in Muslim countries in two
contrasting paradigms: religious and secular education. As result of this, we find specialists in
religious education who do not have any sound knowledge of modern sciences. So, they find
it hard to relate their knowledge to modern challenges. That is why with any attempt to
reconstruct the general philosophy of Islamic law in our modern time we should seek the expert
advice of many scholars in different fields. Recently, T. Ramadan initiated a research centre
for Islamic legislation and Ethical studies (CILE) in Doha to reconstruct the general philosophy
of Islamic law in a new paradigm. This centre aims to renew the legal, political, economic, and
socio-religious thought from new perspectives. It gauges and evaluates the defects and
deficiencies of classical Islamic thought and acknowledges the dramatic social changes that
have taken place in modern human life in all aspects of modernity. The centre realises that to
relate Islamic teaching to the modern-day life. Muslim intellectuals and policy makers should
review the entre corpus of Islamic law, the historical precedents and intellectual legacies of the
Muslim world. The philosophical objective of this centre is to renew Islamic law, Islamic
ethical thought and propose some appropriate and viable ethical framework to deal with
contemporary scientific, technological, environmental, educational, political, social and
religious issues of the Muslim world and humanity.

The methodology of this Islamic legal reformation must go beyond the literal meaning
of the divine texts and study the contextual meaning of the texts in the light of the general
philosophy of Islamic law. This method is as the called the school of objectives of Islamic law

96

www.manaraa.com



that goes beyond literal meanings of the texts to find solutions for the modern challenges of the
Muslim world. He wants to reform the Muslim minds and the perception of Islam from the
percept of the general philosophy of Islamic law. After, almost 6 centuries since the death of
al-Shatibi, T. Ramadan comes up with the same legal reformation methodology that Al-Shatib1
initiated. T. Ramadan’s strategic ethical and legal reformation is no different from that of Al-
Shatibi’s legal reformation. al-Shatibi initiated his legal reformation program from the
philosophical perspective. To go beyond the literal meaning of the text is to know the rationale
and the context of the divine texts. Yet, the difference is to examine the modern problems of
humanity from an ethical perspective what is more convincing. Why? Because ethical, moral
and humanistic values are eternal. All humanity shares these ethical, moral and human values.
You may be a Hindu, Buddhist, Christian, or a Muslim, but as human beings we all share the
same human values so, to initiate Islamic legal reform from an ethical and moral perspective
is to be more convincing. In this way, Muslim jurists and academics in different fields of
specialization could examine human challenges from Islamic perspectives. Yet, | have some
qualms and hesitation about this initiative. | think that any meaningful legal or educational
reform should start at a grassroots level, taking on board the Muslim public and Muslim student
communities at all levels. From schools to universities. It is a collective reformation project
that we need today. To begin with we should stimulate the creative and critical thinking at
primary and secondary school level across the Muslim world. Still we have outdated education
systems of copying and dictating. We are nowhere near to producing philosophical, creative
and innovative think tanks in the Muslim world. The modern educational theories of Dewey,
Piaget and Vygotsky can be used to initiate creative educational reform in the Muslim world.
Without producing a generation of creative, analytical and critical thinkers, the Muslim world
can do nothing except copy the old traditional Islamic legacy. The Muslim world does not
suffer from a shortage of legal theories, but it suffers from a lack of academically qualified
people to relate Islamic teaching to the modern world.

d) Magqasid al-Shari’ah: as a research methodology.

There are two research methodological approaches or techniques applied today by social
scientists in the fields of arts and humanities. These are qualitative and quantitative research
assessment methods. They are commonly accepted analogical and critical research methods. |
think that the qualitative research method is somewhat identical to the Islamic legal research
methodology of the general philosophy of Islamic law.

1) Quantitative research method: This method includes statistical analysis, empirical and
experimental studies, numeral studies, and lab research. Quantitative research is
empirical research where the data are in the form of numbers

2) Qualitative research method: This includes case studies, narrative analysis, interview
evaluations, literature reviews and individual perspectives. Qualitative research is
where the data are not in the form of numbers (Keith F. Punch p3)

Julia Brannen notes that “qualitative and quantitative research have been represented as
two fundamentally different paradigms through which we study the social world. ......on the
one hand, qualitative approaches embrace even greater reflexivity and on the other hand, the
quantitative research adopts over more complex statistical techniques” (Julia Brannen 2013: p.
282) Quantitative research methods deal with the question of how or how many times or how
much and qualitative research methods deal with the question of why? This questioning method
is used to find the reasons behind human actions. The Islamic legal philosophy deals with
interpretative, narrative, descriptive, holistic and comparative critical analysis methods in
legal studies. It could be political, legal, religious, economic or social or any matter related to
the Muslim community or humanity. lan Dey finds more than 45 different approaches to the
qualitative research method. (lan Dey 1993:). Most of them are applicable to Islamic studies. J.
Auda argues that the general philosophy of Islamic law deals with this question of knowing
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why. In that sense, the qualitative research method is an identical one with the basic
questioning method in legal philosophy of the Islamic law. Yet, no Muslim academic has not
yet, explored this inherent connection between qualitative research method and the questioning
method in Islamic legal study. The differences between qualitative and quntative research
methods are numerous. Quantitative research methods include statistics, surveys, and content
analysis while qualitative research methods include case studies, in-depth interviews, and
historical analysis. Moreover, social scientists also tend to focus on a single or on very few
cases when they use qualitive analysis to be able to gain an in depth understanding of their
research subject. lan Dey describes that the qualitive research methods deal with meanings or
with quality or with the question of why, while quantitative research methods deal with
quantities and with the question of how (lan Dey. 1993.p10). Thus, qualitative research methods
assert that the explanation and understanding of human social and political behaviour cannot
be independent of context. Therefore, the qualitative researcher tries to convey the full picture
of context. In the same way, the general philosophy of Islamic law too emphasises that Muslim
jurists should take this into context before they issue any religious verdicts. Otherwise, they
could come up with an inappropriate religious verdict. The uniqueness of the case studies is
that we collect the contextual information first so that we have the context within which we
understand the casual process and provide any critical analysis or interpretation according to
the context of case. It can be said that qualitative is more appropriate for our purpose than the
quantitative research. Because, it is qualitative method is the more inclusive, forceful,
contextual, holistic and interpretative method. The general philosophy of Islamic law has
indeed incorporated these critical methods in its legal interpretation. It is an all-inclusive policy
making a strategic mechanism that is enshrined in divine guidance. Contemporary Muslim
jurists are not trained in these research methods in their legal interpretation. The classical
Muslim jurists used many forms of deductive, inductive legal reasoning and analogical
methods to subtract laws from the primary source of Islamic law and yet, today creativity in
the Islamic legal studies has ceased and very rarely do we find experts in Islamic law and
common law.Today, many new legal principles and concepts have been introduced in legal
studies in western countries and legal studies are rapidly growing in western countries like
many other fields of studies. Classical Muslim jurists produced many innovative legal theories,
principles and legal maxims to demonstrate the flexible nature of Islamic law for all places and
all ages and yet, many of these legal theories are not applied in the laws of Muslim countries
today. Today, creativity in legal studies has ceased in many Muslim countries due to the
unhealthy relationship between the political and intellectual stratas of Muslim countries.
Judiciary and legal experts in many parts of the Muslim world do not have freedom and liberty
and intellectual integrity as we see in many in western countries. As result of this, many
dynamic legal theories of the general philosophy of Islamic law have been marginalised,
ignored and neglected in many Muslim countries.

Today, academic communities in western countries enjoy academic freedom, and
politicians and judiciary do not interfere with intellectual freedom of the creative and
innovative thinking of intellectuals. This none-interference of government encouraged healthy
intellectual development in many areas in western countries and yet, the governments in many
Muslim countries suppressed intellectual freedom and creativity. More importantly, legal
experts, judges and judiciary are not given freedom and liberty to come up with new ideas,
principles and doctrines. There has always been a sense of resentment and antagonism between
ruling elites and Muslim jurists in Islamic history and this resentment continues. That is why
is Muslim countries are lagging in legal studies. The Islamic legal legacy is rich with many
kinds of legal doctrines and legal principles and yet, there is no political will and help to
integrate Islamic legal theories into all aspects of modern-day life in many Muslim countries.
Because, many politicians fear that if the Islamic principles of justice, freedom, liberty, equality
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and other religious values are applied in Muslim countries the authority of many Muslim
politicians would be challenged. That is why Muslim world does not encourage academic
freedom, creativity and free thinking. Like many other areas of education, the science of the
general philosophy of Islamic law has been neglected and ignored by the Muslim political
leaders today. That is why some of the brilliant legal principles, doctrines and social values of
the general philosophy of Islamic law are not applied today. The Muslim world is not suffering
from a scarcity and shortage of Muslim intellectuals and scholars in Islamic legal studies but,
the Muslim politicians do not give them the freedom and liberty to promote social-religious
values that are enshrined in the general philosophy of Islamic law. Jassem Sultan argues that
the Muslim world suffers from methodological crisis in its outlook into the realities of modern
world and in its approach to divine texts. He argues that there is there is a huge gap between
the realities of the modern world and the Muslim approach to divine texts. He argues that the
Muslim world finds it hard to relate Islamic teaching to the modern world. He argues that the
Muslim world should create a new theory of knowledge, a new intellectual tool to address the
realities of the modern world.

The historical model and precedents are not always applicable to the modern social
conditions. He argues that we should introduce a new methodology into theories of Islamic
knowledge to meet the social realities of the modern Islamic world. He argues that Ibn Khaldun
produced a new methodology in his sociological studies into Muslim world. lbn Khaldun
produced some sociological theories to respond to social realities of his time. yet, Jassim Sultan
argues that we must not resort to medieval history to find solutions to the problems of modern
world. He asserts that we need a modern intellectual revolution in the Muslim world to
compete. How do we read the modern world? How do we place the divine text in the modern
world? What is the role of reason and the general philosophy of Islamic law in this task of the
understanding the realities of the modern world? He argues that the Muslim world suffers from
an intellectual crisis in its understanding of the modern world and in its methodological
approach to divine texts. The concept of knowledge has been confined into Islamic sciences by
some Muslim clerics. They have made a demarcation between the religious and worldly
knowledge. Some Muslim graduates in physical science prefer the Islamic science over their
fields of specialization. He claims that the mindset of the Muslim community is shaped in
religious paradigm in that it gives religious interpretation to all human actions. We have given
the religious connotations to the concept of good deeds in Islam. We have confined the meaning
of good deed in religious rituals. Yet, the concept of good deed encompasses the entire life of
the Muslim community. The Qur’an defines duties and responsibilities of all prophets in a
wider context. It tells us the duties of the prophets were not limited within some religious
obligations and rituals rather they guided humanity in all aspects of human life. For instance,
the prophet Moses fought against the injustice of pharaohs, the prophet David excelled in
weapon product, the prophet Jesseph asked God to appoint him for the post of finance minister,
and Dhu’l-Qaranayn excelled in his engineering skill. All this tell us that the prophets were not
merely the messengers of divine revelation rather they helped people to develop a civilization
on earth and yet, what is the mindset of Muslim communities today. Do they want to follow
the prophets or their own desires? so, he argues that there is a huge gap between the meaning
of divine texts and our understanding.

Many modern scholars in the Muslim world try to reconstruct Islamic thought to meet
the demands of our time. Many of these modern Islamic scholars agree that something terribly
went wrong in our reading into divine texts and Islamic history. Most contemporary Muslim
scholars propose some new ideas and concepts how to revive Islamic thought in our modern
time. The projects of Dr Jassim Sultan, T, Suwaidan, Dr Tariqg Ramadan and works of al-Furgan
foundation are some of inspiring projects. These projects are most viable and practicable
intellectual projects that can direct the next generations of the Muslim communities to come
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out of this intellectual crisis. Yet, these projects need a collective support of the governments
and public. The governments in the Muslim countries must support these inspiring projects to
get the Muslim communities out of this intellectual crisis. Today, knowledge transfer from one
nation to another nation is not a difficult task. Learning is made easy today by the modern
technological revolution. Therefore, these Islamic projects and programmes proposed by these
contemporary Islamic scholars are reasonably achievable within a short span of time. Today,
even the nomadic communities in the Arabian deserts have access to modern technology and
therefore, an intellectual revolution within Muslim communities is not difficult task to
accomplish.  Yet, all this need some collective effort from the political and intellectual
leadership of the Muslim countries. Moreover, | think that we should review Islamic religious
teaching at Muslim schools, colleges and universities across the Muslim world. We have been
teaching Islamic religious education using some classical materials that do not deal with
modern problems. Moreover, some radical changes are needed in the field of Islamic education.
The radical changes are needed in the syllabi, teaching materials, teaching pedagogies and
student enrolment system of Muslim college and universities. Today, students with less 1Q
skills enter into the field of Islamic studies across the Muslim world. These students find it hard
to understand the modern world and its challenge. They are educated and trained in an old
traditional learning setting with an outdated syllabus in Islamic studies. They find it hard to
relate what they learn in Islamic universities into modern complicated world that the humanity
lives in today. | think that with all these projects proposed by many contemporary Islamic
scholars, the Muslim world must review its policies in Islamic education. Introducing the
subject of the general philosophy of Islamic law is imperative to stimulate creative thinking in
the mindset of the student communities in the Muslim world. The subject matter of the general
philosophy of Islamic law has been a forgotten chapter of Islamic legal history. It could be
argued that introducing the science of general philosophy of Islamic law across the Muslim
world could guide the Muslim students to understand the modern challenges beyond the scope
of literal interpretation. This science will help them to expand their understanding of the
modern world and guide them how to relate Islamic texts with realities of modern world.
Chapter 3: A Historical Preview of Magqasid al-Shari’ah.

The general philosophy of Islamic law (Magasid al-Shari’ah) went through different
stages in its evolutionary process of development. A. Noor Baza (2014. PP 140-180) notes that
the general philosophy of Islamic law went through five stages from its inception to the present
time. | proffer a historical preview of the different stages of the evolution of the general
philosophy of Islamic law to illustrate that the origin, history and ideas of it are profoundly
rooted in the primary sources of Islam. | would argue that the general philosophy of Islamic
law is a unique Islamic science that has no parallel in any legal system. This science was created
by the classical Muslim jurists to identity the rationale of Islamic law and to provide some legal
mechanism to find the solutions for ever increasing human development. Like many other
Islamic sciences such as the science of Quranic studies or Hadith studies, this Islamic legal
science was developed by the classical Muslim scholars. Contemporary Muslim scholars have
expanded its scope and frame work. Hence it can be evidentially proved that the general
philosophy of Islamic law is unique Islamic science is not an alien science. Thus, the creation
of Islamic legal philosophy is not a religious innovation as claimed by some critiques. The
critics of the Magasid al-Shari’ah have been coming up with some unfounded charges against
the supporters of the general philosophy of Islamic law. This evolutionary process of Magasid
al-Shari’ah can be classified in some historical epochs. | give this preview for the origin and
development of the general philosophy of Islamic law so that we can understand it in a
historical context.

100

www.manaraa.com



a) The different Stages of Magasid development.

1). The Foundational period: Prophetic and his Themes of Magasid al-Shari’ah are  enshrined in

companions’ period. the texts of Qur’an and Hadith: Initial period of
identification, formation and application by Caliph
Omar

2). The period of four Islamic legal schools: A formative period of Islamic legal philosophy and
its application by Imam Malik and his followers

3). The medieval to pre-modern time: from A period of formation and development of theories
Imam Juwaini to Imam al-Shatibi’s time of Islamic legal philosophy:

4)The period of stagnation and decline After the time of al- Imam al-Shatibi up to the
modern time of Ibn Ashour, studies in the field of
Islamic legal philosophy had been ignored.

5)The modern Time: from Ibn Ashour to Tariq A period of modern development of Islamic legal
Ramadan. philosophy:

Diagram 7:

1) The Foundational period of the Prophet and his companions

He calls this period a foundational period of the general philosophy of Islamic law. This
period begins with the beginning of divine revelation. He argues that the divine revelation is
enshrined with the rationale of Islamic law. The Prophetic traditions, his actions, his legal
verdicts and his rulings and above all his leadership skills are the foundations of Islamic legal
philosophy. The prophet behaved, acted and spoke in a rational way explaining the inner
dimensions of the general philosophy of Islamic law. This is in addition to the actions and
public administrative activities of his companions in various socio-political and religious
issues. These are the epistemological foundations of Islamic legal philosophy and the sources
and reference points of Islamic legal philosophy. So, the doctrines of Islamic legal philosophy
are created purely from the primary sources of the corpus of Islamic law. The authenticity of
the general philosophy of the Islamic law is established in this way. The ideas of the general
philosophy of Islamic law are not taken from any other non-Islamic legal sources as some
critiques of the general philosophy of Islamic law claim. The themes of Islamic legal
philosophy are enshrined and embedded in the texts of the Holy Qur’an and Hadith: the Qur’an
speaks about the rationales and wisdoms of divine laws. Hadith literature too contains the
wisdom and rationale of prophetic statements. During prophetic time, the legal philosophy of
Islamic law was enshrined in the divine revelation, prophetic statements, verdicts and
statements. Companions of the prophet asked many questions and queried various religious
issues. The answers and clarifications for all these questions were given in some rational and
logical ways. As a matter of respect to prophet, some companions did not speak out or question
the prophet on many issues. Yet, after the of the Prophet death, the rationale and divine wisdom
of the scriptural texts of Islamic law were identified and explored more in detail by his
companions. Particularly, the second Caliph Omer who with his rationalist approach to divine
law, explored the wisdom of divine rules. Most of his legal verdicts and religious statements
were based on the rationale and wisdom of divine laws. Indeed, he changed many of his legal
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verdicts in line with the changing of the rationale of divine laws. Imam Malik’s legal theories
are mostly based on public interest and human welfare. He based most of his legal theories
and verdicts based on divine wisdom and rationale. Some find similarities between legal
thinking of Imam Malik and that of the Caliph Omer. Both approached Islamic law rationally.
They went beyond the letters of law to know the rationales of Islamic law. So, it could be
argued that the prophet and his companion laid the foundation stones for the corpus of the
general philosophy of Islamic law.

2) Period of four Islamic legal schools:

Like many other traditional Islamic sciences, the legal philosophy was not known during the
time of either the Prophet or his companions as an identical science itself. Yet, ideas of the
legal philosophy of Islamic law were enshrined in the statements, actions, decision and rulings
of the Prophet and his companions. Baza argues that the idea of the legal philosophy of Islamic
law (Magasid al-Shari’ah) gradually formed and constituted during the time of second-
generation Islam. The initial legal principles, and themes of the general philosophy of Islamic
law were shaped into a preliminary theory during this period of Islamic legal history. He argues
that neither a single Imam nor a single legal school of Islamic law came up with this theory of
Magqasid al-Shari’ah. Thus, no one could claim the monopoly for the creation of this Islamic
science in the legal history of Islamic law rather the arts of it were created by the collective
efforts of many Islamic legal experts over the period of many centuries. The initial ideas of
the legal philosophy of Islamic law were innovated with the collective intellectual effort of
different scholars of different schools of legal studies in Islamic law: no single legal school or
scholar could claim a monopoly or academic credit for the initiative of Islamic legal
philosophy. It was a constructive Islamic legal theory that evolved during the passage of
Islamic legal history with the contribution of many Islamic scholars of formative period of
Islamic legal thought. So, no single Islamic legal scholar could claim any academic credit for
the creation of the theory of the Islamic legal philosophy. Baza notes that 7 classical Islamic
legal scholars contributed to the initial innovative creation of the idea of Islamic legal
philosophy. There are Imam lbrahim al-Nakha’i, (d.69.h), Imam Malik bin Anas, (d179.h), Imam Al-
Thirmidi, d. (320 h), Imam al- Qaffal al- Shashi, d. 365), Imam Abu al Hasan al’Amiri, (d. 381h), Imam Ibn
Babawaihi, al-Qummi, (d. 381h), and Al-Qadhi Abdul Jabbr. d. (415 h). He argues that the initial concepts
and principles of the ideas of the legal philosophy of Islamic law were found in the writing of
these Islamic legal scholars and indeed, methods of knowing the rationale and wisdom of
Islamic rules are broadly discussed in the works of these imams. The imam Malik was
particularly famous for the application of legal devices of public interest in his religious
verdicts and ideas. Yet, these ideas of the legal philosophy of Islamic law remained scattered
in the writing of these scholars at a preliminary stage. No cohesive theory was invented by
these scholars during this epoch of Islamic legal history.

3) The theoretical foundation of Legal philosophy of Islamic Law: Imam Al-Juwaini
to Imam Al-Shatibi
Imam Juwaini and his student Imam Al-Ghazali revolutionised the theories of Islamic legal
philosophy and laid the foundation for the doctrine of al-Magasid al-Shari‘ah as known today.
Today, many scholars have attempted to reconstruct the doctrines of al-Magasid al-Shart
‘ah incorporating all modern-day development in human life from politics to human
resource development. It has been argued that the theoretical foundation of the legal
philosophy of Islamic law was laid down in the works of Imam al-Juwaini who engineered
the theories and principles of the legal philosophy of Islamic law from inductive reading
into the corpus of the primary sources of Islamic law. He laid a logical framework and
structures for his doctrines of legal philosophy of Islamic law. This systemization and
organization of Islamic legal philosophy was unprecedented in Islamic legal history. For
this reason, it has been claimed that Imam al-Juwiani was the first designer or brain child
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of the theory of Islamic legal philosophy. This imam did not write an exclusive book on
Islamic legal philosophy and yet, he laid the intellectual foundation for the theories and
principles of Islamic legal philosophy and it was expanded and further developed by his
students and disciples. Particularly, his disciple Imam al-Ghazali expanded his theory of
Islamic legal philosophy with his new legal concepts of public interest and public welfare.
Historically, this argument is well suited. During the time of these Islamic legal experts
many Greek philosophical books were translated from Greek into the Arabic language.

I think that Greek logic and the rational approach may have helped these Muslim
legal experts to devise some logical theories in Islamic law. Using Greek logic and
rationality they may have formed the theories and structure of the general philosophy of
Islamic law. I do not think that this would have inflicted any damage on the authenticity of
Islamic law. Imam al-Juwiani and Imam al-Ghazali have been accused of using
Aristotelian login and his legal reasoning method in designing the fabric and structure of
the general philosophy of Islamic law. The Salafi groups have accused them of using the
non -Muslim logic of Aristotelian methods in Islamic legal theories. Although there is
nothing wrong with this. It would not make any sense to demarcate the knowledge of any
subjects such as logic, mathematics, and any other physical sciences based on any religion.
The Arabs translated Greek books into their language and “through the agency of Arab
scholars, the West gained its numerals, rediscovered the writing of ancient Greek scientists,
made advances in astronomy and gained new learning” (Richard Koch and Chris Smith.
2007, p70). Europeans in the Middle ages did not mind if knowledge came from Muslim
or Christian sources or from any other sources. They benefited from any branch of
knowledge they could gain from the outside world.

Today, some Salafi groups say that we should not learn modern philosophy from
Europeans or any others which does not make sense at all in this modern age. Bazza argues
that Imam 1zz ibn Abdul Salam and his student Imam al-Qarafi, Ibn Taymiah and his
student Ibn al-Qyyim, and Imam al-Shatibi’s had renewed the theory of the legal
philosophy of Islamic law that was laid down by Imams al-Juwaini and his student Imam
al-Ghazali. During the time of these Islamic legal scholars, the Muslim community faced
many challenges and many social issues that were unprecedented to previous generations,
so these imams argued that religious rulings and verdicts could differ from place to place,
time to time, condition to condition and from custom to custom of people. They argued
that the legal philosophy of Islamic law was the driving force shaping the nature of all
rulings in Islamic law. They argued that Islamic rulings should go along with the general
philosophy of Islamic law. Why is this? because when we follow the letters of the primary
source of Islamic law we could end up with inappropriate rulings or conclusions. But when
we go alone with the general philosophy of Islamic law, they are eternal, and they are not
subjected to change. Imam al-Shatibi’ re-invented the theory of legal philosophy with his
legal reasoning. He initiated the introduction of inductive reading into the scriptural texts.
Moreover, he expanded the theory of Islamic legal philosophy in response to the social
changes of his time. He argued that the legal changes should be made in accordance with
social changes. Yet, among all above mentioned jurists, Imam al-Shatibi’ is regarded as an
architect of Islamic legal philosophy for his renewal of legal methodology in the
construction of Islamic legal philosophy unlike traditional legal scholars Imam al-Shatibi
who came up with innovative methods in his theories of Islamic legal philosophy.

4) The period of stagnation in Islamic legal thought.

From 14" century or 8" century of Hijra, Islamic legal thought went through a
period of stagnation and decline. Creativity and legal reasoning ceased in it. Imam al-
Shatibr came up with new ideas in Islamic legal thought, particularly, he renewed the
scope and structure of the legal philosophy of Islamic law and yet, with his death his
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innovative legal ideas also vanished and disappeared. His book had been a forgotten
intellectual legacy of Muslim history until his legal treatise was rediscovered by Imam
M. Abduh in Tunisa in 1884. The legal thought of Imam ibn Taymiah was renewed by
his student Imam ibn Qayyim, the legal thought of 1zz ibn Abdul Salam was renewed by
his student al-Qarafi, the legal thought of Imam al-Juwaini was renewed by his student
imam al-Ghazali and yet, Imam al-Shatibi’s legal thought was not taken up by his
students for further study and examination. It is said that his students and disciples did
not fully grasp Imam al-Shatibi’s doctrines of the legal philosophy of Islamic law and
consequently his legal legacy was left untouched until modern time.
5) The Period of renewal of Islamic legal philosophy in modern time:
Studies on the legal philosophy of Islamic law have been a neglected area of
Islamic legal history since the time of Imam al-Shatibi’s time. His book on the legal
philosophy of Islamic law was rediscovered after almost six hundred years. Baza notes
that it was Imam Shah Wali Ullah al-Dehlawi (1762 d) who invigorated this science in
his writing after almost six centuries. His writing explores the wisdom and rationale
of divine revelation and prophetic traditions. In his book Hujjat Allah al-baligha (The
profound evidence of Allah) he draws our attention to the subject of Islamic legal
philosophy. yet, this science of Islamic legal philosophy was not given due intellectual
scrutiny until the famous book of Imam al-Shatibi’s al-Muwafagar was rediscovered in 1884
in Tunisia. it was re- published in Khazan in Russia in 1909 and in Egypt in 1922. (Baza
2014 p. 230). The studies on the legal philosophy of Islamic law continued to grow
rapidly after the discovery of Imam al-Shatibt’s al-Muwafagat. Many institutions and centres
begun to teach Islamic legal philosophy as a separate subject. Now it has become one
of famous subjects in Islamic legal studies. This historical preview tells us how Islamic
legal philosophy gradually grew in different epochs of Islamic legal history. Like many
other traditional Islamic sciences, the origin and genesis of Islamic legal philosophy is
profoundly rooted in the primary sources of Islam. It can be argued that a deep
understanding of the legal philosophy of Islamic law is imperative today than any
previous generations. Today, we live in this global world where humanity is closely
connected with its different cultural and religious identities. Moreover, huge social
changes have taken place in recent times in human civilization which are unprecedented
in human history. To meet the challenge of modern changes in human civilization, the
Muslim world cannot find solutions to each modern problem in its religious sources,
rather the Muslim world ought to address these modern challenges in the light of the
general philosophy of Islamic law. The general philosophy of Islamic law is an all-
inclusive and fully-fledged legal mechanism that guides us how to propose solutions
for the social issues that are unpreceded in Islamic legal history. This historical preview
tells us that the ideas of the general philosophy of the Islamic law are inherently
connected to the origin and history of the primacy sources of Islam. It has grown from
rudimentary legal ideas into a fully-fledged legal mechanism today. Yet, the social,
legal, and religious dimensions of the general philosophy of Islamic law are not applied
comprehensively in Muslim countries due to dictatorial political systems.
b) The Leading architects of al-Magasid scholarship:
The central themes of al-Magasid al-Shari‘ah are enshrined in the teachings of Qur’an and Hadith
and the precedents of all companions and their followers and Islamic scholarship: both classical
and modern: yet, some Muslim scholars have made some great contribution to the study of al-
Magasid . | have highlighted some of those Islamic scholars who have had opportunities to read
the texts of the primary sources of Islam in their rationale, context and meaning. Historically
speaking thousands of Islamic scholars have written on this subject and yet, we have
highlighted only a handful of people.
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Omar ibn Khtab. Thaha Jabir Al-Alwani,
Abudllah ibn Omar Sheikh Al-Qaradawi,
Iman Malik, Ahmad Al-Raisooni,
Iman Juwaini Abudul Majeed al Najjar
Iman Al-Ghazali, Sheikh Abdualla bin Bayyah.
Imam Al-Ghamidi, Tariqg Ramadan.
Imam Al-Qarafi, Jamal Atiyah:
Ibn Abdul Salam: Thaha Abdul Rahman
Ibn Taymiah Ibrahim Al-Bayoumi Ghanem.
Ibn Qyyim Jaser Auda.
Iman Al-Shatibi Muhammad Al-Ghazali.
Shah Wali Ullah Dehlawi, Jasim Sultan
Allal Al_Fasi Kamali. Muhammad Hashim.
Ibn Ashoor Abdennour Baza.
Mohamed Kamal Imam Wael Hallag.

Diagram8

These scholars may have made great contribution to the study of Islamic legal philosophy
and yet, these contributions are individualistic contributions. Neither classical nor modern
Islamic scholars have tried to construct the legal philosophy of Islamic law collectively with
the support of experts in other fields. This diagram tells us that Islamic legal philosophy has
been studied largely by legal experts in Islamic law alone. Muslim educationists, economists,
political scientists, social scientists, sociologists, doctors, anthropologists, civil servants, and
professionals have made little contribution to the field of the general philosophy of Islamic
law. No one would doubt the intellectual capabilities of Muslim scholars in the field of Islamic
studies and yet, to address the modern challenges and social problems in the light of the general
philosophy of Islamic law they need to cooperate and collaborate with specialists in the above-
mentioned fields. Yet, Islamic institutes and universities did not come up with any system to
incorporate modern sciences into Islamic science. Because the modern world is more complex
and complicated. Humanity today, faces some modern challenges that no previous generation
faced at. Religious scholars alone cannot resolve the problems and challenges of humanity in
this modern time. It is a more complicate and more difficult world. In the modern world
collecting information about any topic or any subject is not a difficult task. Today, anyone
could access any information with the help of social media or with the support of modern
technology and yet, what is more important is the quality of how we analyse and how we relate
the collected information in a modern context. That is what is lacking today in the Muslim
community. The intellectual legacies of classical Islamic scholars can be great and marvellous
but, not all their ideas and concepts are relevant and viable today. Therefore, there is no point
in venerating the contribution of all classical Islamic scholars. Rather, contemporary scholars
should come up with modern ideas relating to Islamic teaching. M. al-Ghazali. J. Auda, Abullah
ibn Bayah, |T. Ramadan and others thought some dieas to create new concepts and a new
outlook. These scholars knew well that classical Islamic thought did not always meet the needs
of Muslim communities, and they recognise that a huge social change has taken place in the
human life. To adapt to this, the Muslim community should expand the ideas and ideals of the
general philosophy of Islamic law. but the problem is not with ideas but how we execute those
ideas today in the Muslim world? The problem lies with the politics of the Muslim world.

c) The literal school vs al-Magasid school: some characteristics

Literal school of Islamic law: Magqasid school of Islamic law
Adhere to literal & outward meaning | Adhere to literal, rational, contextual and inner
of texts meaning of texts
Do not consider consequences of | Consider the social realities and consequences in
application of texts. application of law
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Piece-meal treatment of text Holistic approach to texts taking into all contexts,
rational and cause of texts.

Divine law cannot be rationalised Divine laws in most cases can be rationalised:

Static sets of law and unchangeable in | Time and space factors have been considered

all time

Strictly limits use of reason Reason plays an important role in understanding of
divine law;

Selectively apply supplementary | Apply and adhere to most of supplementary sources

sources of Islamic law: of Islamic law:

Do not always consider public | Primary function of law is to protect public interest.
interest and public welfare
Do not always consider legal Maxims | Apply and adhere to most of legal Maxims
Diagram 9

There is nothing wrong in the divine texts or the primary sources of Islam and yet, human
minds read them with different perspectives and with a different level of knowledge and
understanding: Consequently, we have two schools of thought (literal and rational) in our
understanding of the divine texts. This is not a new trend in Islamic history. During the time of
the companions, they disputed many legal issues. There were two types of legal schools among
companions. Some of them read the texts literally and others read the texts with their rationale
and wisdom. This different approach to the divine texts has left a far-reaching impact on the
Muslim community. Two contrasting legal schools of thought have emerged among Muslim
communities since the time of companions. People with different levels of intellect,
qualifications, training and social circumstances read the divine texts and come to different
conclusions. The manifestation of extremism and fanaticism in the religion of Islam is nothing
but a reflection of some form of literalism in Islam: The conflict between these two contrasting
Islamic legal schools has left devastating effects on the Muslim community since the formative
periods of Islam: Today, in this modern world with all its social changes in many field, the
shortcoming of literal Islamic legal thinking is more apparent and more dangerous than ever
before. Why do we see this huge disparity in the understanding of the primary source of Islamic
law? While some schools of thought consider the knowledge and application of al-Magasid al-
Shart ‘ah is imperative why do some other schools do not pay much attention to the general
philosophy of Islamic law? Some Qur’anic and Prophetic traditions give pluralistic meanings.
Moreover, the intellect and knowledge of people are different, and the texts of the Qur’an are
liable to the different interpretations. In Islam there is no a centralised religious authority and
every Muslim person has the right to speak for Islam and speak about Islam. Moreover, the
Muslim community is an ideologically polarised community. Each group has their own
teaching and training methods. Salafi teaching materials and teaching methods are different
from Muslim Brotherhood teaching and training methods. All groups have different approaches
to the primary sources of Islamic texts. This results in their outlook onto the general philosophy
of Islamic law. Most of Salafis, literalists and extreme Islamic groups do not consider the
modern contexts, realities and social changes that take place around us in the modern world
when they apply to the texts of the primary sources of Islam to modern contexts. All these
radical and Salafi groups do not have deeper understand of the modern world we live in today.
This demands a good knowledge of international politics, international diplomacy, economics,
sociology, and knowledge of all the social sciences and yet, they do not consider learning of
all these sciences important and relevant to religious studies. There is a huge knowledge gap
between these Islamic groups.
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Chapter 4:
The origin and development of the theme of magqasid.

The leading jurists amongst the companions developed comprehensive and rational
approaches to the interpreting of prophetic practice (Sunnah), which was used as the benchmark
for extrapolating and interpreting the huge corpus of Islamic law. These scholars deliberated
upon the effective causes, aims, and purposes of these texts and developed practical rules.
While most Islamic rulings were apparently evident from the scriptures, it was also the case
that some of these rulings might be re-interpreted to uphold the general spirit of the law. There
are many examples in the precedents of the companions where various rulings of Sunnah were
altered to reflect a change in circumstances, i.e. to accommodate all contingencies. Mahmasani
alludes to those legal precedents to show the changing nature of Islamic legal rulings in
accordance with changes in people’s interests. For instance, he notes that Umar decided to
suspend the share in Zakat revenue that Qur’an had designated for the mu allafat al-qulib: Qur’an,
9: 60. “Those whose hearts were to be reconciled.” They were a group of waverers whom the
Prophet included among the recipients of proceeds of alms to win them over to Islam because
of their weak faith or to avoid their mischief. Further, it was decreed to ease the entry into Islam
of those with the high esteem which they were held by their tribe. Despite clear Qur’anic text,
the Caliph Umar discontinued payments to this group. He turned them away saying “These
were payments from the Prophet to you to win you over to Islam. Now, God has given power
to Islam and made your support unnecessary and needless. So, you either remain faithful to
Islam or the sword will be the arbiter between us and we do not pay anyone anything for
embracing Islam. He who wishes to believe, let him believe; and he who chooses to remain
infidel, let him do so.” What is important to note here is that the text was based upon the needs
of Islamic dawa’ and the urgency of securing support for such a mission.

Nevertheless, as Islam gained power and strength, the reason and rational of this text
ceased. Therefore, Umar supplanted the rule of the texts upon which it was based. In addition
to this, Umar’s rulings in cases of repudiation, punishment for theft and fornication and for
many other legal matters were clear examples in which he maintained the underlying rationale
to change the rulings in accordance with the changing needs and interests of peoples.
(Mahmasani, 1981 pp. 177-182). However, there are certain prerequisites and qualifications attached
to Mahmasani’s elaboration of social and legal changes. First, the rules of change apply only
in the sphere of Mu‘amalar. Secondly, most rules that are liable to changes and modifications
relate to the questions of detail of Islamic law, but not in the sphere of generally applicable
principles and legal maxims, which remain constant and firm forever. Thirdly, certain
traditions, which emanated from the Prophet in the form of opinion and related to daily life and
mundane affairs of this world are not always binding. Evidence of this is that the Prophet
passed one day by a group of people pollinating their palm trees when he remarked that if they
were not to do so it would be better. Hence, people abandoned the practice of pollination and
the fruit did not ripen. When the Prophet was informed of what had happened, he said, “I’'m
only a human being. If I order you concerning your religion, heed my order, but if | order you
concerning an opinion of mine concerning worldly matters, then you are not obliged to follow
it. You are better informed on matters relating to your daily life.” (Hadith Sahih Muslim. No; 1222)

These changes are not alien to the spirit of the Skari‘ah , which aims at facilitating human
life. More importantly, the principle of evolution and changeability of legal rules does not mean
changing the texts themselves. The texts are divine and cannot be changed in any case. What
is meant by change is the change in interpretation of these texts in light of need, necessities and
changes in customs and effective causes of legal rulings. Thus, the Skari‘ah in its all-historical
phases did not conflict with the principles of evolution and it is still compatible with civilization
in every time and place. Elaborating the evolutionary nature of Islamic law, Mahmasani
dismisses the arguments of Western writers who advocated that Shari‘ah was “doomed to

107

www.manaraa.com



immutability.”(Mahmasani, 1981 pp.177-182). Moreover, throughout the formative period of Islam,
one can trace the precedent of Companions who maintained the intentions and objectives
whenever the texts did not go in line with the intention of the Skari‘ah. In some cases, the rulings
of the Qur’an and Sunnah were suspended or halted when those rulings no longer served the
purposes for which they were initially introduced. An ideal illustration of such a case was the
suspension of Muslim marriage to Jewish and Christian girls during the time of Caliph Umar
although it was explicitly mentioned in the Holy Qur’an. Qur’an 5:5). He departed from the
apparent meaning of the Qur’an in favour of its general purpose in harmony with the spirit of
the texts. It was done to preserve the interests of Muslim girls for whom it was hard to find
partners as many warriors married girls from Jewish and Christian communities. The important
point to keep in mind from such a decision is the legal authority of Umar to do so in line with
the general philosophy of Islamic law even though permission to marry those girls was given
in the divine texts. How could Umar apply the general philosophy of law in this particular issue
against the single verse of the Qur’an, which permitted them to marry Jewish and Christian
girls? This is an important question in our understanding of the general philosophy of Islamic
law. One should bear in mind that Umar neither deals with issues relating to the fundamentals
of religion nor with issues of Halal and Haram. On the other hand, the subject matter of marriage
is a permissible act (vuban). Hence, the interference of Umar in this issue is in complete
harmony with the general philosophy of Islamic law. The companions of the prophet
Muhammad went beyond the letter of the sayings of the prophet Muhammed to know and act
in accordance with the rationale and logic of the statement of the prophets. For instance, there
is an authentic prophetic Hadith asking some Companions to expedite their journey to the
settlement of Banu Qurayza. “None of you should offer the Asr prayer but Banu Qurayza”.
Hadith in Bukhari: 5:5:445. Some companions took the literal meaning of this hadith. They
thought that they should offer their prayer only after arriving at the settlement of Banu Qurayza.
They paid attention to the letter of Hadith to mean that they should only pray after arriving that
place. So, praying before that would be against the literal meaning of the Hadith. Yet, some
other Companions understand the rationale of this Hadith. They maintained that all that the
prophet wanted was to expediate our journey to this place. So, when the time was ready for Asr
prayer they made the prayer on the way. They went beyond the meaning of the Prophetic
statement to understand the logic and rationale of the Hadith. When both groups of Companions
came back to the Medina both groups asked the prophet which group understood his saying
rightly and correctly. He replied that what both did was right. This tells us that people could
read and understand the corpus of Islamic law differently according to their level of intellect
and logical reasoning abilities. This historical incident tells us that the rational and literal
reading for the corpus of the texts began while the prophet was alive among the Companions.

Numerous examples can be cited from the precedents of the Companions to illustrate
the inherent relationship between the rulings and the purposes of the Skari‘ah. Such illustrations
manifest the nature of the origin and development of the theme of magasid from a historical
perspective. In his study into the contribution of the Companions and their followers to the
theme of magqgasid al- ‘alwani notes that the majority of scholars from the circle of the
Companions and their followers maintained that all the rules of law are subject to ail.
However, the Zahirite challenged this postulate. (Al-alwani, 1998, p. 76). During the formative
period of Islamic legal thought, two contrasting schools appeared in Islamic legal history,
namely Ahlul Hadith and Ahl al-ra’y. The first strongly advocated the literal adherence to apparent
meanings of the texts and claimed any attempt to make rational enquiries into the body of the
texts amounted to a deviation from the religion. Adherence to this type of thought with such an
aptitude of mind continued in Islamic history up to the present time. On the other hand, the
school of ra’y flourished from the time of the Companions. They advocated not only mere
adherence to meanings of the texts but also to the underlying rationale behind the texts. It is
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generally argued that such a rational approach to the texts began at the time of the companions
and this trend of rational enquiry was further developed by the circle of jurists in Iraq in the
second and third centuries of Islamic legal history. (lbn al-Nadim, al-Fihrist, pp.12-14). One can
convincingly trace the origin and development of the theme of magqasid to the development of
this rational school. Moreover, the use of ra’y was further enhanced by the development of the
notions of Jjzihad and Qivas. W. Hallaque argues that rational enquiring methods of jjzirad and
Qiyas were developed from the very foundation of the use of »«’y. Such argument helps to
understand the nature of the development of these rational approaches to the texts. One can
further contend that the concepts of maqasid have emerged from these scholastic approaches to
texts and their relevance to the changing social needs. After all, the ideas of magasid manifested
in the culmination of the intellectual enterprise of classical Islamic scholars. one can place the
development of magasid in a historical perspective. It can be said that any attempt to analyse the
concept of magasid should begin with that of za ‘il as this process of analysis should reveal the
rationale and purpose of the text. Raistini notes that the issue of ta ‘fil is the very foundation
for the study of the theory of maqasid. (Raisani. A p.207). He states that the initial appearance of
the term magqasid in a technical sense was in the work of imam al Tirmidi (d.245.H). (Ibid. P 40).
He was probably the first to employ the terms al-magasid and “illah in a strictly technical sense.
In fact, some of his treatise on the wisdom and logic of the acts of worship (‘/vadar) were based
on the theme of magasid. Thus, it can be said that the process of analysing the purpose and
benefits of the rules of Skhari’ah systematically stems from this scholar’s work although the
precedent for this concept was incorporated in the texts and opinions of his predecessors. The
Quranic injunctions in most cases reveal the rationale, cause and objective of the ruling in
question and the reward that one would gain from following its guidance or the punishment for
not adhering to it. This idea of rationalisation in the Qur’an means that the laws of the Qur’an
are not imposed just for the sake of conformity to such rules, but that they aim at the realisation
of certain benefits and objectives. Furthermore, when a ruling of Skari’ah no longer serves its
original purpose, it is incumbent upon scholars to substitute with suitable alternatives. Thus,
one can argue that the pioneers of Islam from the Companions, Followers and Imams had a
clear vision to comprehensively understand the texts. They understood it not merely as a set of
rules, commands and prohibitions, but as a broad mission and philosophy of Islam with a set
of clear-cut purposes and wisdom.

Although the above description depicts the nature of the development of the ideas of
maqasid from a historical perspective, there was strong opposition from the circle of Anhlul
hadith and zanirite Schools of legal thought. Moreover, several historical, religious, theological
and legal factors negatively contributed to the healthy development of a rational approach to
the texts as demanded by the changing circumstances and needs of societies. It can be said that
their anti-rational approach to the texts of the Qur’an and Sunnah further marginalized studies
in the field of magasid. It is the aim of scholars to identify and elaborate upon these various
dimensions and relate them to changing circumstances. This may be called a specific method
of induction, which ultimately leads to the discovery of general ground rules. Indeed, the legal
authority of these rules cannot be called into question. Moreover, they can be universally
applied to cases of law. This also predicates that the body of Islamic law as derived through
such processes is not immutable. Several Qur’anic verses can be quoted to support that the
ultimate purposes of the Shari’a are explicitly indicated by the texts. It can be the case that the
actual use of the term magasid is conspicuously absent from the earliest treatises on the
principles of Islamic law. However, the theme of maqgasid was developed into a form of
induction that was implicitly understood by numerous scholars as an intricate part of the fabric
of Islamic law. It is also clearly linked to several other legal terms such as Qiyas, maslaha and ta
1. It is largely due to the efforts of al Shatibi that the phenomenon of magasid was analysed in
the most categorical manner. However, one must bear in mind that the ideas of magasid and
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the procedural devices associated with it were not the innovative brainchild of al-Shatibi; his
legacy relates to the monumental work he produced circumscribing all aspects of its
manifestation. Before al-Shatibi, several Classical scholars discussed the theme of magasid in
various works of Usil. An examination of selected works of Classical material should enhance
our understanding of this subject. For this purpose, we discuss the works of al-Juwayni (d.478/
1085), al-Ghazali (d.505/1111), al-Razi (606/1209), ‘Izzu-Din Abdul al-Salam (660/1263), Shahab al-Din al-
Qarafi (d.685/1275), lbn Taymiyya (d 728/ 1327) and Ibn Qayyim al-jawziyyah (d.751/1350).Numerous
Classical scholars treated the subject of magasia under various legal terminologies and
sometimes, it was treated in their discussion to Qiyas, ta‘lil and maslaha. However, it was al-
Juwayni who refined the entire structure of maqasid in a strictly technical sense. Hence, one can
argue that its codification and definition in a technical sense began from the work of this scholar
in Islamic legal history. This does not mean that the ideas of the general philosophy of Islamic
law were absent in the thought of previous generations to these scholars.

a) al-Juwayni: (d.478/1085)

Abi al-Ma “ali ibn Abd Allah al-Juwayni (d.478) was considered the first classical
scholar to technically define the concept of magasid al-Shari‘ah in his al-Burhan, a legal work on
the fundamental principles of jurisprudence. He discusses the theory of magasid within the
context of Qiyas. It can be said that the process of rationalisation of Islamic law through the
legal device of Qiyas eventually made its way to the evolution of the concept of magasid. The
significance and importance of understanding the general philosophy of Islamic law was
highlighted in his legal writing in many places. An example that al-Juwayni argues, is “one
who does not understand the high objectives of divine commands and prohibitions will never
grasp the real meaning of Islamic law in depth.”.(al-Juwayni, al-Burhan, Vol. 1, P.295). According
to him all divine commands and prohibitions have some rationale and wisdom behind them
and yet, sometime, man may know them, divine instructions inherently carry some wisdom
behind them. It has been argued that inductive and deductive methods of knowing the rationale
and wisdom were already in practice by his time due to the widespread availability of the Greek
books of logic and philosophy. It was reported that he was greatly influenced by theological
and philosophical ideas. His legal and theological works reflect this influence vividly. Thus,
for him, understanding the higher objective of Islamic law constitutes an important part in our
understanding of Islamic law itself. Taking this into account, he analyses the theme and
structure of magasid in an extra-textual basis of rational reasoning. He then proceeds to classify
‘ilal or ta 771 (the process of rationalising or attributing causes to the various rulings of acts) into
five categories, which can be summarised into three basic sections.

1) The first category deals with the element of necessities (daririyyar). Acts of
retribution (Qisas) are rationalised in terms of protecting innocent life in all circumstances. For
the first time, al-Juwayni introduces the technical term of darariyyar to identify certain aspects
of life as necessities. (Al-Juwayni, al-Burhan, vol. 2, p.923/7). Such classification has no direct
evidence either from the Qur’an or the Sunnah. Yet, he identifies certain aspects of life as
necessities from his general reading of the Qur’an and Sunnah using the inductive method
(Istigra’). However, his idea of darazivyar seems rudimentary compared to the latter development
and enhancement of this theme by other classical scholars. Yet, one cannot deny his initial
contribution to this concept from which the ideas of magasid flourished in the works of his
SUCCessors.

2) The second category of magasida according to al-Juwayni relates to the broad
requirements of life (al-hajjat al- ‘amma), which are not necessarily related to the exigencies of
life. A useful example is the form of contracts such as general renting among people (al-Ijarat).
(1bid, p.924. 1bid, p.924) Under such classification of magasid, all basic requirements of life are
included although these aspects of magasid are not as essential as the first category. Basically,
these aspects of law alleviate hardship in carrying out certain religious obligations. These
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religious licences are allowed from this perspective of maqasida. However, he did not elaborate
it. Subsequently, his successors elaborated and contrived this area of magasid in its full scale.

3) The third category is concerned with noble acts (mukarramat) which are neither
compulsory nor related to general needs. An example is purification (Thakara). This aspect of
magasid later developed into the area of tansiniyyar, which aims at improving the quality of life.
Ibid, p.924. The purification for prayer constitutes an obligatory duty as it is prescribed in
certain clear-cut texts of the Qur’an and Sunnah. What al-Juwayni means here is not the
obligatory type of purification but beautification of all aspects of life in a general sense. These
aspects of maqasid although not obligatory improve the quality of life.

The absence of such classification in his predecessor’s works justifies the argument
that al-Juwayni was the first architect of the idea of maqasid. However, a deep analysis of his
work reveals that he was more concerned about the issue of « i rather than contriving the
theme of maqasid. He advocated the extensive use of Qiyas and endeavoured to attribute the
causes and rationale even in most spheres of 7bada:. It is only in some forms of /badar that one
cannot understand their rationales such as why obligatory prayers five times are instead of more
or less or why it is done in a specific form and why fasting is prescribed in that particular
month. (Ibid, p. 958). The rationale for these detailed questions is not comprehensible by the
human intellect. However, he argues that if one were to consider the wisdom of prayer and
related acts of worship, it becomes clear that taking part in such acts prevents the commission
of sins. Therefore, they are subject to a clear rationale in a very general sense. In summary, it
can be said that Juwayni’s approach to maqasid portrays a tripartite division, namely into
daririyyat, hajjivyat and tahsiniyyat. Support for this categorisation can be found in A. Raisiini’s
argument that the tripartite division of magasia originated from al-juwayni’s legal theories on
the purpose of law. What is important here is to note that the structure of magasid continued to
be the same from the time of al-Juwayni up to modern times. However, the notion of magasid is
interpreted through these categories and with various degrees of significance. In the context of
daririyyat, One can preserve and protect religion, life, intellect, offspring and wealth. Moreover,
A. Raisiini notes that the initial reference to the hierarchical order of daririyyar was done by al-
Juwayni in his works. Anyhow, the consideration of these constituent elements rests at the heart
of the theory of maqasid ever since expounded by this scholar. Thus, the initial contribution of
al-Juwayni to the general philosophy of Islamic law cannot be underestimated.

b.) al-Ghazali: (d. 505/1111)

Imam al-Ghazali was one of the greatest philosophers in Islamic history. He wrote
extensively refuting some fundamental questions in philosophy. He refuted the heresy of
philosophy from an Islamic perspective. He documented all his refutations in his famous book
called “Tahafut al-Falasifa: Incoherence of the philosophers. He finds some intellectual errors in
the arguments of philosophers on the subject matter of theology. He refuted the argument of
philosophers from an Islamic theological perspective. The philosophers argued that the world
is eternal. They argued the world must have existed eternally. This philosophical perception
goes against the basic theological teaching of Islam. The Qur’an clearly says that this universe
was created by Allah from nothing. Imam al-Ghazali refuted the arguments of the philosopher
on the creation of this universe with logical and scriptural evidence. The philosophers argued
that God knows the generality of worldly affairs not the of munities. This contradicts with the
Qur’anic notion of God knows everything. The philosophers also doubted the question of
bodily resurrection of human beings on the Day of Judgment. He refuted this argument too
with textual and rational evidence. (Sabih Ahamed. Kamal. 1963, PP15). Through this philosophical
and theological background, he went on to create some legal theories in the general philosophy
of Islamic law. It means that he rationalised Islamic law but, within the limits of divine
guidance. It is no surprise to find that al-Ghazalt also ventured into the area of magasid. He
outlines the view that “the goals of the legislator ultimately seek to benefit man in relation to
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his life in this world and, indeed, the hereafter; this is accomplished through furnishing that
which is considered beneficial; or eliminating that which is harmful.” (al-Ghazali, Shifa al Ghalil,
p.159, Mustasfa p. 174). Accordingly, he offers five constituents of existence, which the Shari’ah
endeavours to promote and protect: i) religion; ii) life; iii) Intellect; iv) offspring and v) wealth.
Anything that enhances the development of these five fundamentals (Usa/) is maslaha and
anything that damages them is mafsada. (Ibdi p. 174). Although one finds the initial appearance
of such classification in the works of al-Juwayni, the hierarchical order in al-Ghazali’s works
differs from others in that the latter proffers priority to the element of religion. The reason for
his emphasis on this point is that Islamic law sanctions severe punishment for any form of
conversion from the religion of Islam and for any attempt to introduce an innovative doctrine
into the domain of Islamic faith and practice. Although the concept of magasid was initially
introduced by al-Juwaini, it was al-Ghazali who developed it into a well-established theory.
The structure he proposed can be formulated in the following way. In the initial stage, magasid
is divided into two categories. The first one is said to be dini (pertaining to religion), which are
the purposes that concern life in the Hereafter. The second one is dunyawi or pertaining to the
affairs of this world. The latter is further divided into four types, namely the protection and
promotion of nafs (life), nasl (offspring) ‘agl (intellect) and mal (wealth). With religion, the
ultimate purposes (daririyyat) of Shaii’ah are five: this is the key difference in al-Ghazali’s
classification that he divides the purposes of magasid in relation to this world and the next.
Such a classification seems to be inconsistent and illogical for the simple fact that Islamic law
gets its fundamental principles from religion. The primary purposes of Shari ‘ah are
accompanied by its additional purposes of Aajiyyat, which deal with easing hardship in acts of
worship and other mu'amalat. Apart from this, there is another type of magasid that seeks to
establish latitude and flexibility (tawassuand taysir) in law.(lbid, p.162) In the structure of maqgasid,
al- Ghazali incorporates the theme of maslaha into his general philosophy of law in that he
maintains that the legal device of maslaha is contrived for the promotion and protection of the
intention of the legislator. Moreover, al-Ghazali classified the legal device of maslaha into two
areas, namely al- maslaha al-mursala and al- maslaha al-ghariba. First, any maslaha that is
compatible with the objectives of the Quran, the Sunnah and the /jma ‘is considered to be al-
maslaha al-mursala. He upholds such maslaha as textual evidence or a legal source (hujja).
He considers it as one of strongest legal sources of Islamic law and one should not dispute the
validity of this legal device in Islamic law. While many classical scholars questioned the
validity of maslaha to be an independent source of law, al-Ghazali considered its validity with
certain qualifications. Occasionally, he uses the term “al-mundsabah” 10 substitute maslaha in
that he upholds that al-munasaba is related to the maintenance of objectives. Thus, al-Ghazali
incorporates the legal device of maslaha into the framework of Magdasid al-Shari‘ah  Without any
precedent as such. Any issue that human intellect detects as of public interest should not go
against the notion of the general philosophy of Islamic law. He limits the use of human reason
to protect the orthodoxy of Islamic teaching as he did in his debate with heretic philosophers.
One of the examples that al-Ghazali notes for this kind of public interest is the example
of lost property or lost cash. He argues that suppose you have found a huge amount of money,
but you do not know whose money is that you have found. You are morally and ethically not
allowed to take it He argues that this kind of money should be given to poor people so that they
would benefit rather than throwing it away. He compares the positive and negative impact of
using this money. It would be better someone use it rather than lose. On the other hand, he
argued that any maslaha that does not preserve the objectives of the Qur’an and the Sunnah
and Ijma ” is called al-maslaha al-ghaiiba which is not compatible with the intention of the
Shari‘ah . (Al-Ghazali, mustasfa’, vol.1, p 179). It is this kind of maslaha that is identical with
the notion of bid‘a. He did not make any comparison between these two identical concepts.
Although he gives new impetus to the understanding of the general philosophy of Islamic law,
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it can be noted that the basic ideas of magasid in his legal theories are taken from his
predecessor’s works. In short, he categorically argues that any consideration to maintain public
interest should go hand in hand with the higher objectives of Islamic law. Unlike al-Juwayni,
al-Ghazali also introduces the laws of equivalence (figh al-muwazanat) in his study into the legal
device of maslaha to choose either the greater interest or the lesser evil in case of conflict
between two interests or two evils. It can be said that he does not permit coming up with any
kind of public interest that contrasts with the Islamic teaching. Today, some Muslim countries
open gambling centres, pubs, and clubs in order to develop tourist industries. A. Raisiini argues
that these kinds of development initiatives contrast with the general philosophy of Islamic law.
Because the fundamentals of Islamic law do not change in accordance with economic interest.
The primary sources of Islamic categorically state that dealing with interest, alcohol, gambling
and prostitution are completely prohibited in Islamic law. One could refer to hundreds of
traditional Islamic texts that prohibit these dealings One cannot go against the clear-cut textual
evidence to secure any economic or development interest and yet, today many Muslim
countries go against the basic teachings of Islam on this issue. So, when, al-Ghazali encourages
Muslim jurists to identify public interest, he put some conditions and prerequisites in place for
such intellectual exercises So, to secure some material benefits, Muslim jurists are not allowed
to go beyond the limitations of divine texts.

C Fakhr al-Din al-Razi (d. 606. 1209)

It can be said that al-Razi treats the subject matter of magasid from a different angle.
According to al-Razi’s biographical account, he summarised the ideas of al-Juwayni and al-
Ghazali in his famous book al-mahsil. In fact, it is said that he memorised the entire works of
al-Ghazali by heart. (al-Asnawi, 1943, Vol. 1, p, 4). An examination of this legal work of al-Razi
reveals the similarities between the legal thought of al-Ghazali, al-Juwayni and al-Razi.
Although he discusses the concept of magasid, his main concern was to defend against the
rationalisation of rulings of the Skariah i.€. attributing causes to the rules. Like his predecessors,
al-Razi divided the magasid into three categories with the same terminology. However, his ideas
on maslaha differ from that of his predecessors in that he maintained that both acts God and
His rulings are not open to causation (rationalisation) in any sense. (al-muwafagat, vol, 2, p.4).
What this means is that no reason or cause can be attributed to the commands and acts of God,;
rather they simply imply His mercy. God is not obliged to act based on maslaha as perceived by
the al-Mu 'tazilites. Mu tazilites categorically argued that God must do what is good for man
i.e. he must inevitably consider the interests of man in all His acts. Thus, they impose an
obligation on God to act according to the interests of man. This contradicts the generally
accepted view in classical Islamic scholarship. The classical view on this issue was that the
sovereignty and freedom of God cannot be questioned by human reason and man has no right
to question God’s acts. No one can question Him if he sends all of mankind to Paradise or
otherwise to Hellfire. However, his mercy does not work in that way. It is true that God
considers human interests although he is not obliged to do so. However, he chooses to so do
by the very nature of his sovereignty. It is mercy and grace that is the foundation of the divine
scheme, not rational necessity. Our examination of divine texts reveals God’s consideration of
man’s interest. Man has no knowledge of this issue in advance except through what God
revealed in His Book. However, it can be argued that al-Shatibl misunderstood Raz1’s theory
on the issues of « 7. In fact, al Razi was one of the leading proponents of rational enquiry in
the sphere of Islamic law. What Razi opposed is the rationalisation of God’s acts (af“al), but
not His rulings (akkam). In his juristic compendium of Islamic legal philosophy (mahsiil), he
eloquently argues that the rules of Islamic law are instituted for the very purpose of maintaining
the interests of man for numerous reasons. First, God is all knowing and wise and therefore
none of His rules are without wisdom and rationale. This is evident in that specific rules and
events in the Qur’an always carry rationale and wisdom behind them. Secondly, the Qur’an
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itself manifests that the Shari’ah is instituted for the preservation of man’s interests. An
example is the verse 107:21, which reads, “We sent you as a blessing to the whole of mankind.”
Further, the Qur’an clearly notes in many places that everything in this universe is created for
the sake of human beings. It reads in verse 2: 29 “It is He who created for you all that are on
the earth”. From these, we understand that the rules of Shari’ah are introduced to promote
human interests. (Al-Razi, vol. 2 p.237-242). In a theological sense, al-Razi’s argument is
overwhelmingly stronger and weightier than Mu ‘tazilite’s argument on rationalising God’s
acts. In fact, his arguments in relation to understanding the rationale of the rules of law are
consistent with the view of most Islamic jurists. This was, however, not as assumed by al-
Shatibi. Hence, one has to see al-Razi’s argument on the issue of za /il from a theological point
of view rather than from a legal perspective. Theologically, he contends that no one can
question God’s actions for the fact that understanding the rationale behind divine rulings is
somewhat different from understanding the rationale behind His actions.

d) “Izza Din ibn Abdul Salam. (660/1262)

Ibn Abdul Salam perceives that the aim of Shari‘ah is to promote and protect the
interests of mankind in this world and the Hereafter. His analysis of maslaha and mafsada has
more mystical dimensions than legal dimensions. The mystical influence is more apparent in
his legal thought in that he sees the issue of human interest from a theological perspective. He
notes, “All the obligations are designated in the interest of human beings in this world and the
next. God is neither in need of His servants’ worship nor does he benefit from the obedience
of the people. The disobedience of the people, on the other hand, does not harm Him at all.”
(Ibn Abdul Salam, Vol. 2. p.240). Hence, God sent down divine messages from time to time in the
interest of man but not in His own interest. Moreover, He identifies the interests of man in
relation to this world and the next in that maslaha of the next world is to protect oneself from
hellfire and achieve reward for his good deeds. Further, mafsada of the next world is to lose this
reward and be subject to punishment. Such a definition of maslaha is a pure theological and
mystical one. In his understanding of maslaha of this world, he discusses various aspects of
magqasid as identified by his predecessors. For him, all elements of the hierarchical orders of
magqasid are maslaha Whether they are from daririyyat or haiiyyat or tahsiniyyar. On the contrary,
whatever goes against these fundamentals of maqgasid are mafasid of this world. Moreover, he
notes that maslaha of the next world and its mafsada can be recognised only through the divine
commands whereas most maslaha of this world and its mafsada can be recognised by man’s
reason. Man understands these through his experiences, tradition and customs. (Ibid, p.6). A
major part of his works deals with the theological classifications of maslaha and mafsada. What is
the most and the least important maslaha for man? How do we reconcile the conflict between
the two elements of interest and evil? The book mainly deals with the issue of man’s success
in this life and the next. From a spiritual and mystical point of view, Ibn Salam sees the notion
of human interests as incorporating legal perspectives. He outlines this in his introduction to
this work. However, this book depicts the nature of the development of the ideas of maslaha
in a historical context. A mystical element permeates his legal thought. However, he attributes
causes for divine rulings. ‘Alwani notes that Ibn Abdul Salam is the first classical scholar who
attempted to reconcile the higher purposes of law and the juristic principles (Qawiid Figiiyah).
(Al-alwani. T. J, 2000). vol, 9and 10. p.46). More interestingly, he is also the first classical scholar to
treat the subject matter of the laws of equivalence exclusively in his works. Moreover, it is his
firm conviction that most good and bad acts are identifiable by the human intellect to a certain
extent. It is human instinct that he chooses what is best for him and avoids what is evil for
him. It is through human experience, customs and interaction with others that he learns what is
beneficial to him and what is harmful to him. However, man has his own limitations and
weaknesses. Therefore, God revealed his books explaining what is best for him and the entire
body of Islamic Shari‘ah is instituted to preserve human interests either by means of averting
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evils or promoting good. Whenever God addresses the believers, for example, He either
persuades them to do a good thing or discourages and forbids them from evils. In short, his
legal work is another innovative contribution to the study of maslaha, which undoubtedly
deserves and demands an exclusive treatment.

€. Shahab al-Din al-Qarafi (d.685/1285).

He was a disciple of ‘Izz al-Din Ibn Abdul Salam. He is famous for his book of
furiz ‘q on the legal philosophy of Islamic law. This work is regarded as a precise summary of
his teacher’s legal ideas on the theme of magasid and maslaha. He argues that the general legal
philosophy of Islamic law is manifested in the corpus of universal juristic principles. He
discusses all the categories of magqasid as his predecessors did and sometimes gives the
rationales of rulings. An example is that he argues that cutting off the hand is sanctioned to
protect the wealth and stoning for adultery is prescribed to protect the institution of family.
Thus, he attempts to attribute the causes to the rulings of Islamic law in its all spheres. More
fascinatingly, it is al-Qarafi who introduced an element of human dignity into the doctrines of
magqasid as an essential element (darariiyat) of the general philosophy of Islamic law. Thus,
he expands the essential element of magasid from five to six because the Qur’an dignifies
human beings in its many places and respects them as God’s best creation. For that reason, al-
Qarafi argues that protecting and promoting human rights and dignity is an essential part of the
general philosophy of Islamic law. What is more interesting in al-Qarafi’s legal philosophy is
that he differentiates between the personal interests and actions of the prophet as an ordinary
human being and the actions, deeds, statements and rulings of the prophet as a divine
messenger. Such a distinction is very important to our understanding of the general philosophy
of Islamic law in relation to the prophetic Sunnah because some deeds and actions of the
prophet are more exclusively and specifically related to his personal life, while believers are
not always required by law to follow him in such deeds and actions. Examples include fasting
for two or more days without breaking the fast (Sawmul Wisal) or combining more than four
partners in marriage or the prophet’s personal interests in eating, drinking and habitual things.
Thus, certain deeds and actions of the prophet are not binding upon all people to follow in all
circumstances. Unless one knows such difference, it is highly likely that one will
misunderstand and misinterpret Islamic law. Thus, al-Qarafi draws our attention to a significant
point in our understanding of the aims and objectives of Shari‘ah.In addition to this, he also
differentiates between religious duties and human actions from another perspective. He argues
that religious actions are two kinds. First, representing someone or substituting items in certain
types of religious duties are allowed as in the case of returning one’s debt or returning one’s
trusted items. Here the substitution is in to benefit of the owner and hence, it is permitted.
Secondly, representation and substitution are not permitted at all in certain types of duties as
in the case of obligatory prayers. Because prayer bring benefits for those who perform it and
substitutes cannot pass on the benefits of prayers to others. He draws our attention to such
differences for a comprehensive understanding of Islamic law. Thus, he, like all other classical
scholars adds new concepts and ideas to our understanding of its general philosophy.

f.) 1bn Taymiyah (d.728/1327)

Unlike his predecessors, Ibn Taymiyah broadens the scope of magasid in that he does
not limit the magasid categories; rather he encompasses all aspects of Shari‘ah into its scope.
Moreover, he strongly criticised those who limited the magasid to five elements. Hence, in
addition to those five categories of magqasid, he includes the fulfilment of contracts,
preservation of one’s relationship with relatives and respecting the right of neighbours.
However, these issues can be included in the scheme of magasid under various other
subheadings. This is in relation to this world. In addition to this, he further extended the list of
magqasid about the next life to include the love of God, sincerity and hope in His mercy and
supplication to Him. His ideas of magasid are not confined to certain areas of the Shari ‘ah. His
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approach is a holistic one. He endeavours to restructure the scope of magasid as a set of values
secured in the spirit of the law. However, one wonders how to limit the scope of magasid if we
consider the ideas of Ibn Taymiyah. Thus, according to his scheme, everything that is
mentioned in the divine texts of the Qur’an and the authentic traditions of the prophet
constitutes a part and parcel of magasid doctrines. Therefore, it can be said that his scheme is
open ended based on certain sets of religious values and social justice. He differs from the
classical scholars in identifying the primary purposes of law. While he recognises that the
primary purpose of Shari‘ah is to protect and promote one’s religion, life, offspring, intellect
and wealth, he argues that the overriding purpose should be man’s obedience and submission
to God. Believing in the oneness of God and absolute obedience to Him is the highest purpose.
Thus, promoting spirituality in man and protecting his soul from disobeying God comes first
in his understanding of magqasid. He argues that the interests of the soul should be given
preference over the interests of the body based on the following verse: 51: 56, which reads, “I
created the Jinn and mankind only to worship me.” For him, this is the most important thing
demanded of mankind and all other purposes of law are secondary. However, all the classical
scholars who identified the five primary purposes of law do not deny the fact that religion is
the first element of magasid. Furthermore, all the other elements promote and protect the
religion in one way or another and enhance human life in this world.

In a recent study on Ibn Taymyiah’s concept of magasid, Yousuf Ahmed al-Badawi
argues that Ibn Taymiah made it a precondition for scholars of Islam to seek the knowledge of
the purposes of law (Magasid al-Shari‘ah ) for the simple fact that only those who mastered this
science can rightly distinguish between various concepts of Shari‘ah. Moreover, Ibn Taymiah
encourages those who want to study the prophetic reports to first comprehend the purposes of
the prophetic message in his commands and in his prohibitions. (Ibn Taymiah, n.d Vol, 20, p. 583
and Vol.10. p.664). Hence, he argues that the knowledge of Magasid al-Shari‘ah is a precondition to
attain the rank of mujtahid. Al-Badawi argues that long before al-Shatibi, Ibn Taymiah
established the intrinsic relationship between the magasid and Ijtihad in that the knowledge of
the former is a prerequisite for attaining the rank of /jtihdad. (al-Badawi,Y. 1998. pp.108-111). Above
all, it is interesting to read Ibn Taymiah’s stand on attributing causes to rulings of God. He
agrees with most Islamic jurists to contend that attributing the causes is acceptable in Islamic
law. However, he vehemently rejects arguments of the opponents of za ‘/il.(Ibid, pp.159-162).
While dealing with the verses related to Islamic theological aspects, he strictly follows the
outward and apparent meaning of the texts of the Qur’an in that he gives a literal interpretation.

However, when he interprets the verses related to Islamic law, he endeavours to
understand the underlying rationale and wisdom. Unless one knows this difference in Ibn
Taymiyah’s approach to the texts, one could easily misunderstand him. An explanation for
these two dissimilar approaches to the texts may be that the rationale and wisdom in the sphere
of Islamic theology is not always comprehensible to the human intellect. whereas the rationale
and wisdom of underlying rules of Islamic law in most cases are understandable by human
intellect. It is a generally known fact among contemporary Islamic jurists that al-Shatibi was
the architect of magasid, but contrary to this widespread view, al-Badawi argues that Ibn
Taymiah was its first architect. His contribution was not well recognised for the simple fact
that people did not fully appreciate it. (Ibid, p.505-6). While nobody can deny Ibn Taymiah’s
great contribution to magasid, it can be said that his ideas are expounded throughout his
treatises. He did not write on this theme exclusively and extensively whereas al-Shatibi, for the
first time in Islamic legal history wrote a book exclusively on this subject. Moreover, the later
treats this subject profoundly and comprehensively in a scholastic way devoting an entire
chapter in his legal treatise of al-Muwafagar, introducing some fascinating new ideas to the
general philosophy of Islamic law. No one can deny or underestimate Shatibi’s contribution to
Islamic legal thought in any sense. 1bn Taymiyah was a theologian and his contribution to
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Islamic theology is greater than that of his contribution to Islamic law and yet, Al- Shatibi was
a legal theoretician whose contribution to Islamic legal theories are more than that of his
contribution to Islamic theology.

g) Ibn Qayyim al-Jawziyah (d.751/1350).

Ibn Qayyim al-Jawziyah argues that divine laws can be rationally interpreted and
explained. Often he strongly criticises those who reject the issue of ta ‘/7l. However, he notes
that, in general, there are some areas of Ibadat where the rationale behind certain rules are not
comprehensible by human reason in detail. (lbn Qayyim, | ‘lam al-Muwaqq ‘n Vol. 2, P.88).
Broadly speaking, he argues that behind each act and rule of God, there is some wisdom,
although man does not understand all the details comprehensively, Nevertheless, he can
understand the rationale of certain aspects of Islamic rituals even in the sphere of /badat. In
defining the general philosophy of Islamic law precisely, he notes, “The foundation of Shari‘ah
is wisdom and it aims to secure the interests of people in this world and the next. In its entirety,
it is justice, mercy and wisdom. Every rule, which transforms justice to tyranny, mercy to
cruelty, good to evil and wisdom to triviality does not belong to Shari‘ah . It is God’s justice
and mercy towards His people. He entrusted His prophet to transmit it as the pillar of the world
and the key to success and happiness in this world and the next.” {bid, Vol.3, p14). Moreover, Ibn
Qayyim stresses that one has to understand the rationale and wisdom of the Skari‘ah to gain the
status of mujtahid. Ignoring this aspect of the Skhari'ah is a great mistake, which would cause
unnecessary difficulties and uneasiness in the application of the law. He makes a staunch attack
on the use of invalid legal stratagem, which goes against the fundamental purposes of law.
Although he repeatedly notes that the Shari‘ah is mainly instituted to safeguard the interest of
mankind, he did not treat the subject matter of maslaha and magasid exclusively as his mentor
Ibn Taymiah did. He treats this subject matter casually in different places in his works.
Moreover, in his study of the legal philosophy of Islamic law, he deals with the issue Sadd al-
Zari‘a, Which means all acts that encourage us to do prohibited acts are unlawful in Islamic law.
He argues that any act that leads to a forbidden act such as adultery is prohibited by law in
Islam. He also notes that even if a permitted act is done with the intention to achieve something
which is prohibited is also not allowed as in the case of marriage muhallal.(lbid, Vol.3,171). This
is a clear-cut legal stratagem that goes against the general philosophy of Islamic law.

According to Islamic law, a person is not allowed to remarry his divorced wife unless
she marries another and divorces again without any duress. However, it is not allowed for her
to go through a sham process of marriage and divorce with another person to remarry her
divorced husband. However, if it happens naturally without any such deceit, then it is allowed
in Islamic law. Some people use this legal concession as a legal stratagem to remarry their first
husbands. But, marriage muhallal in this way is not allowed in Islamic law. 1bn Qayyim argues
that the mere understanding of the literal and apparent meaning of the texts of the Qur’an and
the Sunnah is not enough to understand Islamic law but one needs to understand the general
philosophy of Islamic law methodically and comprehensively. He stresses the importance of
contextual understanding of the texts, which is called al-maqgamat; because, the same statement
can be understood in different ways by different people. Even an imperative divine command
may imply different meanings in different contexts. Hence, he notes that people differ in their
understanding of the general philosophy of Islamic law according to their intellectual
capabilities and the extent of their knowledge in the contextual understanding of the texts,
considering the Arabic language traditions and linguistic conventions. He further notes that
only few scholars understand Islamic law from this perspective (Ibid, Vol. 2, P.354, Vol, 1, p.220,
Vol. 1.p.218). In analysing the development of magqasid in an historical context, the following
remarks can be made. The rational inquiry into the body of texts continued from the time of
the Companions, although the proponents of literalism opposed such a trend. Historically
speaking, we can trace the origin of magasid in a technical sense in the works of al-Juwayni.
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Its initial structure in three taxonomies was the brainchild of this great scholar. Its theme was
further developed by his successors from the very foundations that he laid down. All other
classical scholars” works on this subject are the extended studies of his pioneering work to
some extent, sometimes in the form of elaboration, explanation, summary or commentary.
Hence, the credit and tribute for introducing the theme of magasid in a systematic way should
initially go to him. However, no one can also deny the great contribution of others to this field.

Another interesting aspect we recognise from the historical development of the theme of
magqasid 1s the difference in its classification. For the first time, al-Ghazali classified it in
relation to this world and the next in his early writings. (Al-Ghazali, Shifa al-Ghalil, p.159).
However, he dismissed such a classification to bring religion into the most important element
of the five universal principles of magasid. He notes that the purposes of legislation are five,
namely preservation of religion, life, intellect, offspring and wealth. (al-Ghazali A, al-
Mustasfa, p, 174) However, its classification in terms of religious matters and worldly affairs
dominated Islamic legal thought even after al-Ghazali. While al-Razi’s legal thought is highly
influenced by philosophical and theological arguments, Ibn Salam sees the general philosophy
of Islamic law from the perspective of the laws of equivalence in that he compares man’s
interest in this world and the next and according to him, success in the next life is of greater
interest. On the other hand, al-Qarafi expands the scope of magasid by introducing the element
of dignity as its sixth essential part. He also expands our understanding of the prophetic Sunnah
in relation to the general philosophy of Islamic law. Ibn Taymiah argues that the ultimate
purpose of man in this world is to worship and obey God and all other purposes of law, which
are expounded by the classical scholars, are secondary to this end goal. Thus, there is no
unanimity amongst the classical scholars in their classification of magasid. Ibn Qayyim calls
for the contextual understanding of Islamic law in accordance with Arabic linguistic traditions
and conventions. It can be said that all research work of these classical scholars should have
inspired and influenced the legal though of al- Shatibi’. This viewpoint is supported by the fact
that al-Shatibi refers to al-Juwayni quite frequently. He has indeed referred to al-Ghazali alone
more than forty times in his works. Furthermore, lIbn Qayyim was a teacher of one of al-
Shatibi’s teachers. Thus, it can be said that all these classical approaches to the general
philosophy of Islamic law would have influenced al- Shatibi’s legal thinking. Indeed, al-
Shatib1’s limits the scope of magasid in classical codification. However, the way he devises its
entire theme totally differs from the classical scholars’ ideas. The central theme of magasid
studies deals with the core issue of preserving human interest (maslaha). Hence, it is imperative
that we examine the genus and development of maslaha as a general concept of welfare in Islam.
Moreover, we should also examine it as a classical legal device that was created to legislate
new laws in Islam.
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Chapter 5: The concept of public interest ( maslaha) in Islamic law.

The concept of public interest has been the central theme of the general philosophy
of Islamic law. Indeed, the general philosophy of Islamic law determines what is good and
what is bad for the Muslim community within the frame work of the divine guidance.
Classical Muslim jurists argued that Almighty Allah revealed His last divine message through
His last prophet to secure human interest in this world and the next life. God sent his divine
message to protect and promote human interest in accordance with divine will. Yet, Muslim
jurists found it difficult to define the basic notion of human interest. The definition and the
scope of the notion of maslaha has been a contentious subject in Islamic legal studies. Here
we trace the origin and development of the notion of maslaha and Istiisan in the writing of
classical scholars with reference to the jurists of four legal schools before the time of al-
Shatibi. Neither the Holy Qur’an nor the Prophetic tradition use the term maslaha in this
apparent linguistic format with exact term. Yet, the classical Muslim jurists came up with
this base term of maslaha from its root verb saluha. Literarily speaking, maslaha (pl.
Masalih) is the abstract noun of the verb saluha i.e. meaning to be good, beneficial, suitable
and to repair or improve. It also means something suits, or something fits or something
reforms. Thus, maslaha is an Arabic word, which means utility, good, benefit and public
good, interest and welfare. Thus, anything that helps assists ro remove mafsada or darar is
maslaha. Furthermore, human welfare is equated with maslaha. Moreover, as a legal
concept, maslaha is different from istisiah, a method of legal reasoning through which
maslaha is considered as a basis for legal decisions (E.1. 1995, p.738).

Technically, the concept of maslaha has been defined as one of the supplementary or
additional sources of Islamic law. This legal device has been used to enact new rules and
regulations in Islamic law. In the legal sense, it renders a specific meaning in that it specifies
the aims of legal rulings and the intended benefits of the law. Moreover, in classical Islamic
legal theory or Usil al-figh, the legal device of maslaha is closely connected to the doctrines
of Magasid al-Shart ‘ah. The significance of this legal device lies in making new regulations
and clarifying old ones. Tracing the genesis of maslaha as a concept and a legal device has
been a subject of intellectual dispute among Muslim and non-Muslim scholars. The scholars
disagree about the precise period when the concept of maslaha appeared in Islamic law. It is
generally agreed by scholars that in a technical sense, maslaha did not exist in the corpus of
Islamic law in the formative period of Islamic law as a concept and legal device. However,
most Islamic scholars trace the genesis of maslaha to the legal thought of Imam Malik
(d.179/795). Contrary to this general perception, it is argued that no direct reference to
maslaha or istislah is to be found in the writing of Malik. (Ibid, p.739). Muhamad Ahmad
Al-Qayati, argues that Imam Malik based his legal interpretation on four basic legal theories
namely legal theory of maslaha and Istihsan and customary tradition of people of Madina.
(Ahmad Al-Qayati, 2009, p. 797). Hallag argues that according to the existing source materials
some time at the end of the third and at the beginning of the fourth century the concept of
maslaha appeared in Islamic legal discourse. It further appeared in an identical legal
principle in the middle of fifth century. (Hallag, W. 1994 Legal theories. P.132).

However, it is reported that both al-Shafi in his Risala and Sahntin in his mudawwana cited
the case of araiya sale (the sale of fresh fruit for dried dates) as an example of the use of
maslaha. This sale is contrary to the general ruling, which dictates that fresh fruit cannot be
exchanged for dried dates. This ruling is based on Malik’s view of public interest. (E.[.1995,
p.739.) because, the value of dried dates will be different from that of fresh fruit yet, Imam
Malik permitted such a business transaction on the basic of public interest (maslaha). | do
not think this kind of analogical issue is relevant today. Today, no one deals with such a
business transaction. Yet, | understand the underlying rationale of this legal argument. One
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could depart from an apparent literal meaning of the text to secure the public interest
(maslaha).

Moreover, the Encyclopaedia of Islam 1995 edition traces the first use of the notion
of welfare (al-Khayr and al-rafa’) to the work of Abt Yasuf (d. 182/ 798), a disciple of Abi
Hanifa, in a general meaning not in a technical sense. It is reported by Abt Yiisuf in his Kitab
al Kharaj that Umar in his legal reasoning maintained the notion of public interest as in the
case of al-Sawad land which he declared as state land and imposed a land tax (al-kkaraj) on
it. This was done contrary to the practice of the Prophet who divided the conquered lands
among the Holy warriors. The Caliph Umar departed from the Prophetic tradition to protect
the public interest of people during his time. because, if that land was divided among the
warriors only a handful of people will benefit from that and yet, if the land tax were imposed
it would give more revenue to the treasury for the benefit of the public.

It is believed that the retention of lands under state control would have greater
benefits for the people in general. Thus, it is argued that Umar’s legal reasoning in this way
may have persuaded his successors to follow him in similar cases. Although this case and
similar cases are reported in support of maslaha as precedents some argue that these did not
establish maslaha as an independent legal principle or source of law.(Ibid, E. 1. 1995, pp.
738/9).But according to al-Shatib1 al- maslaha al-mursala or istidlal al-mursal is a form of
legal reasoning or legal principle that has no direct textual evidence yet, it is in harmony with
the conduct and spirit of the law. This legal principle is a derivative source of Qiyas and
Istirsan. Malik relied heavily on this form of reasoning. (Al-muwafagat. Vol. 1, P28). So, he
argues that there is nothing wrong in the application of this legal device to find a solution for
any problem using this legal device. | think that the notion of the legal device of maslaha is
the core theme of al-Shatibi ‘s writing. The central theme of al-Shatibi’s legal theories deals
with this issue of public interest in Islamic law. How to apply the rules of Islamic law for
ever increasing social changes and how to relate the divine texts to the ever-increasing social
issues, using human legal reasoning. He makes some sort of reconciliation between the divine
text and human reason that helps to find solutions for increasing social changes. He argues
that human reason should go alone with the scope and limits set by divine texts.

Historically speaking one could trace the thematic origin of maslaha in the texts of
the Qur’an and in the Sunnah of the prophet. Most Muslim scholars argue that both the corpus
of Qur’anic texts and prophetic traditions most probably indicate explicitly and otherwise the
rationale and wisdom (Hikma’) of the rules in their commands and prohibitions. For instance,
when the Qur’an speaks about the rationale of performing ablutions for ritual prayers it reads
“God does not wish to inflict hardship on you but to make you clean and to complete his
favour to you” (5:7). So, the rationale behind this divine command is to clean man physically
and spiritually. So, why does a Muslim do this ritual for prayer, because it gives him some
physical and spiritual benefit. So, the benefits of divine commands and prohibition are
explicit. In another instance about the wisdom behind a just war the Holy Qur’an declares,
“Permission is granted to those who fight because they have been wronged”. (Qur’an: 22:39).
The rationale for waging a just war is to stop all kinds of aggression and injustice. So, the
apparent rationale and benefit of this divine command is very much clear. There are
numerous Verses of the Qur’an which al-Shatibi refers to identify the rationale of divine
commands (Ibid, vol: 2, p.4)

These and many other verses indicate the underlying rationale and benefits of divine
commandment. Sometime, in some cases the underlying rationale of divine command is not
always comprehensible to the human intellect. This does not mean there is no benefit behind
those divine commands, but it is not comprehensive yet to human intellect. Hallag in his
study of Islamic legal theories notes that the ratio legis of rulings may be stated in the texts
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either explicitly or, implicitly. He argues that textual commands whether these are from the
Qur’an or the Sunnah, carry a rationale for the ruling (Hallag,1994 P.87). Allah did not command
us to do anything or avoid anything without a logical reason. Thus, the benefits or harm of
the rulings are explicit in the divine commands.

Likewise, Khallaf notes that most prophetic traditions included the rationale for
rules in their legal sanctions. For instance, he refers to the Hadith of the prophet, which
prohibits marrying a woman and her aunt at the same time. The logic and rationale for this
prohibition was given by the Prophet that “if you were to marry a woman and her aunt at the
same time, indeed, you have severed the bonds of kinship”. The rational of this prohibition is
very much clear to the minds. Khallaf argues that these and many other prophetic traditions
have created an impression in the minds of jurists that the ultimate purpose of Islamic law is
securing benefits for man. He further argues that in the absence of any Qur’anic or Prophetic
traditions to determine what is the maslaha, man is capable of realising and perceiving the divine
intentions and rationale by using his intellectual capabilities. (Khallaf,197, P.7). It is generally
believed by many classical Muslim scholars that man is guided by external and internal divine
guidance. The external divine guidance is the divine revelation and the internal divine guidance
is human intellect. So, in the absence of any divine texts either in the Holy Qur’an or prophetic
tradition man is guided by his instinct of intellect. So, Khallaf argues that man can know what
is good and what is bad for him by his own intellect. But, for a Muslim man he should go along
with the general philosophy of Islamic law. Khallaf’s main contention is that throughout the
formative period of Islamic legal thought, Muslims rulers and jurists applied the legal device
of maslaha to legitimise and sanction many rulings for which they did not find legal precedence
either in the Qur’an or in the prophetic traditions.

He quotes al-Qarafi in support of his argument. Al-Qarafi argued that there is a
consensus among most scholars of maintaining the public interest and welfare in unprecedented
cases. The confirmation regarding the utility of public interest can be deduced from the actions
of the companions who pursued affairs in pursuit of utility without any legal precedence. It is
argued by al-Ghazali that “the companions were the pioneers in the usage and application of
Qiyas and their reliance on maslaha is categorically known”.(Al-Ghazali, 1980..P.353).Examples Of
such are codification of scriptures, designation of successors from Abi Bakr to Umar,
registering of administrative affairs, the inception of the prison service and many more
examples, which did not have legal precedence in Islamic legal history. Yet, these were
approved by the jurists purely because of public interest.
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a) The concept of maslaha in four legal schools of Islamic law.

The legal device of maslaha has been an integral part of Magasid al-Shari‘ah in classical
Islamic legal theory. Some Hanafis, Hanbalites and the majority of marikis argued that the legal
device of maslaha is an important legal instrument by which one can justify new rules and
laws with changes in circumstances. For them the central theme of maslaha is something that
incorporates change and flexibility in Islamic law. However, the main debate on this is
whether the legal device of maslaha constitutes a valid justification and grounds for new
rules that do not exist in legal precedents. The issue of maslaha refers to Islamic legal
speculation pertaining to what is now called “hard cases” or new rulings. ( Bagby. 1985I, Vol. 2:
No: 2. p.3.1985). However, on the other hand, adherents of the Shafi’s, Zahirites and Mu talilites
schools argued that all legal rulings must be based on the sources of Islamic law. i.e. Qur’an,
Hadith, liama’ and Qiyas. Therefore, any legislation that has no inherent connection with the
primary source of Islam is not valid for them. One could argue that the texts of the Holy
Qur’an and the Prophetic traditions are limited, and human problems and social changes are
unlimited so, how could one always make inherent connections between limited texts of the
primary sources of Islam and ever-increasing social issues of humanity. It could mean that
any enacted rule based on this legal device should not go against the general teaching of the
Holy Qur’an and Prophetic traditions. With such a flexible legal device, the application of
Islamic law would be irrelevant to many social issues of the contemporary world. The
proponents of the legal device of maslaha argue that the application of the legal device of
maslaha is only the viable method to bridge the gap between ever increasing social changes
and the primary source of Islam and yet, they set some conditions. They argue that when we
apply the legal device of maslaha to enact new rules it should always go along with the general
philosophy of Islamic law. It should not go against any clear-cut texts of the Holy Qur’an
and Sunnah nor should it go against any unanimously agreed upon collective consensus of
the Muslim community. It does not mean that these Muslim jurists have free licence to come
up with any contractionary ideas against the established practice of the Muslim community

rather that all new rules enacted should be line with the general philosophy of Islamic law.
On the other hand, the opponents of the legal device of maslaha argue that any attempt to
introduce new laws in the name of social change would be an act of religious innovation in
Islam and it should be condemned. Yet, they do not propose any viable legal mechanism to
find solutions for the ever-increasing social issues of the Muslim world. The opponents of the
legal device of maslaha argue that many Muslim countries have introduced many anti-Islamic
practices in the name of public interest and development and they claim that most of them go
against the general philosophy of Islamic law. For instance, the spread of alcoholism, bank
interest, brothel houses and gambling clubs are against the general philosophy of Islamic law
s0, they claim these are not acceptable according to Islamic law. The main contention is about
the use of the legal device of maslaha as an independent source of Islamic law. How far this
classical legal device applicable today in this modern world? How do the Muslim jurists use
this legal device today? Is it applicable and viable to use it in this modern time? what are the
examples for the application of this legal device in the Muslim world today? These are some
of the fundamental questions we need to clarify on this issue of the legal device of maslaha.
before we find the answers to these questions, we need to understand the origin and
development of this legal device from its historical perspective. Historically speaking, the
original idea of maslaha emanates from the primary sources of the Shari‘ah. It is regarded as
a supplementary source of Islamic law. However, the legal device of maslaha has been a
subject of intellectual dispute among Muslim jurists. Some legal school consider it as an
independent source of Islamic law. others do not consider it as to be an independent source of
Islamic law. They fear accepting it as an independent source of Islamic law may free up a
licence for anyone to introduce new religiously innovative ideas into the fabric of religion. For
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this reason, they argue that the notion of public interest should always have some connection
to the primary source of Islam.The very basic concept of public interest was devised by
classical Islamic scholars to meet the social change with legal changes. Yet, the classical
examples and models of this notion are not always viable to modern time. This concept should
have a wider implication and a wider meaning. | would argue that the notion of public interest
should reflect a wider meaning than merely the legal device. It should be basis of policy making
in the modern time. | would argue due to politically incorrectness in Muslim countries the
application of this Islamic concept has not yet, been fully implemented in any Muslim country.
It can be used as a strategic tool to design socio-economic, political and educational policies
of the Muslim world.
a) Imam Abii Hanifa. (150/767d)
Abi Hanifa was one of the followers (7abi’'un) of the Companions of the
Prophet. This was due to his companionship with some of the Companions of the prophet.
He was famous for his extensive use of ra’y, reason, logics and Qiyas. Although, he did not
use the legal device of maslaha extensively in a technical sense, he has extensively used Qiyas
and Istihsan as a means for his rational reasoning. According to Abli Zahra, Abt Hanifa
exercised his own [jtihad and opinion in the absence of legal precedents from the Qur’an or
the Sunnah or the legal opinions of the companions. He was accused of using his personal
reasoning in religious matters excessively. Yet, he did not give preference to his opinion over
the divine texts at all. All he did was to use his personal reason in the absence of texts on any
mundane affairs of this world. So, it could be convincingly argued that that the rationalization
process of Islamic law begun with the works of this great Imam. In his legal interpretation he
was guided either by Qiyas or Istihsan. The legal device of Istihsan gets prominence in his
legal interpretation. The application of Istihsan is needed to avoid harm and hardship.
However, his application of personal opinions, Qiyas and Istizsan was in most cases confined
to the sphere of mu ‘aamalat. Interestingly, he respects the personal freedom of each sane
person in his legal reasoning. Neither rulers nor the community has the right to interfere in
the personal affairs of a sane person until he or she violates religious injunctions. Thus, from
this perspective, contrary to many others, he argues that the sane adult woman could marry
without the consent of her guardians. (Ibid, pp.250-255). It relates that Aba Hanifa did not
merely follow the apparent letters of the divine texts rather he went beyond the literal
meanings of the text to find the rationale and wisdom of the them He was strongly criticised
for his use of analogy and equity (Istihsan). In his comparative analysis of the use of ra’y in
both the Hanafi and Maliki schools, Hallag notes that Hanafites labelled those cases related
to ra’y as Itihsan while Malikites subsumed them under designation of public interest
maslaha. (Hallag, A 1991. P.130). Therefore, there is no doubt the Imam Aba Hanifa was one
of the pioneers of Islamic legal thought who supported the rationalization process of Islamic
law in line with the general philosophy of Islamic law. To protect the sanctity of Islamic law
and its divine origins some literal schools of Islamic law do not allow excessive use of
personal opinions in Islamic law. They limit the use of personal opinions in matters of
religion for fear of distorting the divine nature of Islamic law. Imam Abi Hanifa has been
accused of leaving the Sunnah of the prophet and following his own opinion. Yet, he strongly
refuted this claim on in many places in his books. After all, there was no harm in using his
opinion in religion as long as it did not go against the basic teaching of Islam.
b) Imam Mialik (179/795)

It is generally argued that Imam Malik recognised maslaha as an independent
source of Islamic law in its own right. Indeed, he deducted the legal rulings based on maslaha
in certain legal issues. The rational reasoning based on maslaha i.e. (istisiah) iS recognised as
Mailiki legal principle. This means that the Maliki school devised the method of reasoning
based on maslaha. This is the only school that gives full recognition to this method of legal
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reasoning as an independent source of Islamic law: the fifth source of Islamic law. It is argued
that maslaha is given much prominence in this school. However, some supporters of the
Malikites are very reluctant to attribute such a claim to Malik. (lbid, P.112). Most jurists
approve of this method of reasoning if it is in harmony (mulaim) with the general philosophy
of law. Al-Shatibi argues that Imam Malik had based many of his legal rulings on maslaha. In
his theological treatise, he gives ten examples to substantiate his claim that Imam Malik used
the legal device of maslaha in a pragmatic way in the formative and classical period of Islamic
law. Most of these examples are taken from the Maliki school of legal thought. He makes
frequent reference to Imam Malik in support of his argument. For instance, it is reported by
Al-Shatib1 that Malik approved the oath of allegiance (bay‘ah) t0 the lesser-qualified one
(mafdnal) between the two qualified candidates for the leadership of the Muslim community.
However, this legal reasoning applies only in exceptional circumstances to prevent disorder
and chaos affecting the community due to a rivalry in leadership. The argument here is that
the damage of leaving Muslims without leadership is greater. So, selecting the lesser-
qualified person is done to avoid greater harm. With all respect to this legal reasoning, I
would disagree with this legal perception. | think that this kind of legal reasoning has been
one of the main factors that encouraged Muslim scholars to support lesser qualified political
leaders throughout Islamic history. It may have been an appropriate choice during the time
of Imam Malik. However, Yet, today the contemporary political situation is totally different
from that of medieval times. Therefore, | would argue that today by not electing more
qualified people for political leadership we bring more harm to the Muslim world. Unlike in
the past, politics controls ever aspects of modern life. So, by not selecting more qualified
people into political leadership we would bring destruction and danger to the Muslim world.
Some Muslim clerics resort to this kind of outdated legal reasoning to support dictatorship in
the Muslim world.
al-Shatibi notes that “we are faced with a choice: either people are left in chaos, the
consequence of which will create more confusion and corruption in society, or we accept the
less qualified to avoid chaos and harm. Such logical and rational reasoning is made based on
protecting the public interest, although there is no explicit text to support it. (al’tisam. P.126-
128). | personally think that this sort of medieval legal reasoning is not good enough today in
this modern world. 1 think that the Arab world suffers due to following this kind of outdated
legal reasoning blindly. No sound statesman would agree with this kind of legal reasoning. In
the 21th century, positive political power is very much imperative for the development and
progress of the countries. Moreover, Malik was of the view that if several people collaborated
in killing a person, all those who committed such a crime should be executed. According to al-
Shatibi the legal reasoning for a such fatwa lies in the textually unregulated benefits. There is
no textual evidence to support the idea of sentencing a group of people to death for their
involvement in killing a person. Yet, al-Shatibi argues that it is permitted to execute several
collaborators for killing one person. The basic contention is that such a group of people should
be executed to protect the public interest. al-Shatibi argues that life is so sacred, and unless we
maintain such a legal ruling on this issue people may collaborate to kill many people.
Moreover, the application of laws of retribution would be meaningless. He further notes that
one can argue that executing a criminal other than murderers is not logical because the
collaborators are not murderers. However, al-Shatibi contends that the killer in this case is not
a single person rather a group of collaborators. The murder is lined to all those who collaborated
in but attributed to a single killer. The main question here is holding those people responsible
for the murder of one person. Preserving life is one of the higher objectives of the Shari’ah. It
is in the interest of the public to uphold such legal rulings to protect the public in the case of
such collaborative killings. One can observe similar rulings in Malik’s legal rulings such as
amputating off several hands in retribution for the cutting of one hand. In some cases, cutting
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off both hands are a mandatory theft punishment. (lbid, 125) Moreover, Malik legitimised the
imprisonment of a person charged with theft. His disciples even sanctioned beating such a man
to find the stolen items and to set an example to the thief and others. Nevertheless, they note
that confession by means of torture is unacceptable. {Ibid, pp.120-121).In addition to this, A.
Raistini establishes an inherent relationship between the legal thought of Umar and Malik in
that he argues that Malik’s legal reasoning in most cases emerges from Omar’s legal opinions
and fatwas. He finds similarities in both the legal reasoning of Omar and that of Malik. He
concludes that Malik in his legal reasoning depended on Omar’s methodology of legal thinking.
Indeed, the legal principles of Malik are taken in abstract form from the legal principles and
doctrines of Umar. More interestingly, Umar had been an authority on the usage and
application of the legal device of maslaha. Obviously, A. Raisiini argues that Malik’s work
such as mu atta’ is self-evidence for the use of maslaha and rational reasoning. ( Raisiini,1994,,
pp.74-90).0n the other hand, Abt Zahra argues that on the authority of al-Qarafi the most precise
the principles of the Maliki legal school are “ the Qur’an , the Sunna, the consensus of the
people of Madina, Analogy, the statements of the Companions, together with masalih Mursala
(considerations of public interest), ‘Urf (custom), ‘Adat (common usage), Sadd adh-dhara'i’(disruptive
the means), Istishab (presumption of continuity), and Istiisan (discretion)” (Abi Zahra,2001, pp.
89-90). Hence, the prominence of maslaha in Malik’s legal thought is unquestionable. Most
Muslim jurists agree that the general philosophy of Islamic law initially originated from the
legal thought of the Caliph Omar and Imam Malik. He went beyond the limits of the divine
texts to propose legal rulings for many socio-religious matters on the basis of public interest in
line with the general philosophy of Islamic law. It does not mean he ignored the authenticity
and authority of the divine texts rather in light of them he provided legal interpretation and
legal reasoning.

C) Al-Shafi‘i (d.204/ 825)

To understand comprehensively the difference between these schools of thought on the
issue of maslaha, one needs to outline the theoretical background of classical legal theory.
Al-Shafi‘i (150-204/767-820) maintained that all laws must be derived from the revealed
sources of Islam i.e. the Qur’an and divinely inspired hadiths of the prophet. The third source
of Islamic legislation is considered by him with some reservations in that he contended that
Iima‘is a legitimate source of law due to the fact that the consensus of the Muslim Ummah
reflects the divine will and it is believed on the basis of certain prophetic traditions, that God
would not allow his community to agree on an error. Al-Shafi‘i maintained that if a new case
or issue is not mentioned in these main sources of law, the only option to derive ruling is to
maximise the use of the legal tool of Qiyas (Analogy). It was his contention that a ruling must
be analogous to an already established ruling(asl). Thus, He endeavoured to relate each issue
to the sources of law. For him Qiyas is only a means whereby law can be extended to new
cases. He deliberately endeavoured to equate Qiyas with Jjtihad. In his perception Qiyas was
Ijitihad and Ijtihad was Qiyas as if they were the same thing. Thus, he interrelated these two
legal principles to narrow down the use of /jtihad to analogical reasoning. (Hallag, W. P.19)
Abii Zahra was of the view that the sources of law provide an answer for each and every issue
in that he asserted, “one of the major premises of ash-shafi in his discussion of analogy is
that all events and occurrences must be subject to a ruling in Islam. Since the Shari‘ah
embraces all things, there must be ruling a on every occurrence, either from a text or from an
indication or evidence ... for al--Shafi Jjtihad on points for which there is no text or consensus
can only be made through analogy. One could say that for him, /jtihdd means analogy” (Aba
Zahra’, P. 378).Consequently, al-Shafi‘invalidated the use of Istihsan and maslaha in that he
says “All that is described as | have mentioned regarding the ruling of Allah, then the ruling
of the messenger of Allah, and then the judgement of the community of Muslims, is evidence.
No judge or Mifti is permitted to judge or give fatwas unless it is based on a binding report:
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that is, the Book, and then the Sunnah, or what the people of knowledge said and is not
disputed, or an analogy based on one or more of these” (lbid, p.378). Accordingly, outside
these sources, any human legislation is antithetical to divine legislation and ruling based on
Istihsan was considered by al-Shafi’i to be pleasure- seeking and indulgence in personal
opinions. (al-Shafi. P.244.)

It would be interesting to note what made al-Shafi‘restrict the sources of law to
these four. The historical background for this strong stand of al-shafi was that during his
period jurists and judges issued legal verdicts based on their own personal opinions. Due to
different and contradicting legal judgements that were made during his period, a disorganised
legal system was developed. The legal theory advocated by al-shafi was in one way or another
a direct response an attempt to unify the legal principles in a coherent method. Hence, he
defined the sources of law or restricted them to four and narrowed down the means and
methods to derive legal rulings from the texts. Thus, al-shafi not only gave primacy to the
primary sources of law, he also limited the sphere of law to the divinely revealed texts of
Qur’an and prophetic Hadiths. Thus, he considered »’ay (opinion) and istihsan (Juristic
preference) to be products of human thought and feelings that have no connection to the law.
Consequently, r’ay and Istihsan are condemned as human legislation. The reason for this
strict legal theory was due to the fact that Islamic law was viewed as divine, eternal and
immutable. Consequently, the legitimacy for legal reasoning was not extended beyond the
divine texts to the concepts of justice, morality or the concept of maslaha. Hence, the
functional nature of classical legal theory was confined to how to derive rulings from the
existing sources. In short, his argument is that revelation is all-inclusive, and that God left
nothing outside his decree' Ibid, p15.) Therefore, all aspects of deriving positive laws must
be based on the texts. However, these Shafite and Zahirite tendencies were challenged by
other schools of thought. The Hanafi, Maliki, and Hanbali Jurists considered Istiisan as valid
proof and a convincing legal principle to derive rulings. (alsabtni,P 119,). Our understanding
of the meanings and definitions of Istihsan should clarify the different approaches to this
legal device. There are many definitions of the legal principle of Istihsan with different
terminologies with the same meaning. The Hanafi Jurist al-Karkhi (d. 340H) defined it “as a
departure from the already existing precedent in a particular case in favour of a different
ruling for a strong reason”. (Ahmed Hasan, P. 410). Al-Jassas (d. 370H) defined it as “a departure
from a ruling of Qiyas in favour of another ruling which is more appropriate and suitable”
(Ibid. 410). These definitions are somewhat clarified by al-Shatibi with some solid examples
of the cases of Istihsan. He notes that a departure from the ruling of Qiyas in favour of Juristic
preference is not only determined by the revealed texts alone, but consensus and the principle
of necessity are sometime applied. One example noted by al-Shatibi was that of loans. In a
way, a loan can be deemed to be usury because a dirham is exchanged for a dirham for a
period, but it is permissible under the principle of Istihsan. Such exchanges help people.
Otherwise, people will face hardship if loans are not permitted. (Kamali.H, \stiksan. p. 13-139).
Al-Shatib1 argued that Malik had extensively used the legal principle of Istihsan giving
preference to a specific maslaha (maslaha Juz iyyah) over the general ruling of Qiyas. While
Istihsan is perceived by al-Shafi ‘as an act of pleasure seeking, Malik and al- Shatibi see it
as a fundamental legal principle of Islamic law. al-Shatib1 notes that Istihsan constitutes the
foundation of knowledge (Ibid, P.152). The reason for a such difference of opinion is that
Malik and Al-Shatibi consider Istihsan as an independent source of law, while Al-Shafi’i
excluded Istihsan from the sources of Islamic law. However, one can perceive that al-Shafi’s
refutation of Istihsan was partially motivated by the desire to respond vigorously to the
challenges of the rationalists (ahl al-Ra’y) in favour of the traditionalists (ahl- al-Hadith).

d) Imam Ahmed Ibn Hanbal (d. 241/ 862)
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It has been argued that Imam Ahmed and his followers extensively used the legal
device of maslaha. For instance, Kamali argues that Hanbalite jurisprudence is neither
literalist nor stereotypical rather it made a great contribution to the development of the
Shart’ah. It has been claimed that many rulings of law in his school were validated based on
maslaha. Kamali further contends that Imam Ahmed had issued many fatwas based on
maslaha. For instance, he demanded the owner of a large house shelter the homeless due to
necessity and maslaha. (Kamali, H P.26) Aba Zahra notes that Ahmed ibn Hanbal gave
fatwas on the ground of maslaha in the absence of relevant texts since the public interest is
the basic intention behind most legal judgements. In this issue he was like Malik although
Malik was more famous for the use of maslaha. (Abu Zahra’, P.472). According to Abi
Zahra most Hanbalite jurists considered the legal device of maslaha as one of the legal
principles to deduce rules. Some of them claimed to have used the legal device of maslaha
excessively as in the case of Najm al-Din al-Tafi (d.716/1316) who became a controversial
figure for his excessive use of maslaha. Abu Zahra further argues that Imam Ahmed used the
legal principle of maslaha in line with the legal reasoning of his predecessors from the
Companions, So, he followed the companions of the Prophet in the application of this legal
device not in his own way. He quotes many examples from Imam Ahmed’s legal opinions,
which draw on the notion of maslaha in his legal reasoning. For instance, According to Abi
Zahra, Imam Ahmed upheld the farwa of the companions who agreed that the hudud
punishment for wine drinking should be eighty lashes on the grounds of maslaha. This was
maintained on grounds of an analogy that one of the consequences of intoxication was the
slander of chaste women. In the interest of preventing such, Ahmed upheld the legal opinion
of the companions. Moreover, Ahmed demanded liability for the damage caused by
manufacturers while working on their customers’ goods. However, under Islamic rule, the
trustees are not liable for their unintended damage. Thus, on the grounds of maslaha Ahmed
maintained such legal opinion in the interests of people (lbid, pp. 494-498). Ibn Qayyim al-
Jawziyah notes, “all human acts, transactions, dealings and contacts should be based on
human needs, necessities and public interest.” (Ibn Qayyim al-jawziyah. vol 4. p288) From our
reading into classical legal thought we can identify the basic differences between the schools
of legal thought in the issue of maslaha in the following way. When textual evidence supports
any aspect of public interest, the shafites recognise it as a valid notion of public interest in
Islamic law. In other words: textually regulated interests are valid according to them. They
relate the public interest with analogical legal reasoning (Qivas). In his legal treatise of Risala
he consistently argued that the intellectual exercise of szirad should be done after consulting
the primary sources of law. Hence, al-Shaf’ites make an inherent connection between the
maslaha and the primary sources of law. According to them pure human reason cannot
recognise what is maslaha and what is not. In this sense, the entire concept of maslaha is
limited with some textual evidence.

The Hanafites took public interest into account based on Isziksan in that Istihsan is tantamount
to maslaha. They extended the scope of Qiyas incorporating the legal principle of Istihsan.
Some radical Hanbali jurists claimed that maslaha could override the textual meaning. Najm
al-Din al-Tufi argued the maslaha is the foundation of Islamic law and texts cannot go against
it. Nevertheless, most Hanbalites maintained the concept of maslaha should go along with
the general philosophy of law.
According to Malikites the legal device of maslaha should be the foundation of legislation in
the absence of textual evidence. They extensively used the legal device of maslaha in their
legal reasoning. The legal device of maslaha is an independent source of law according to
them.

It can be very convincingly argued that there was no unanimity among the
scholars of the four leading schools of legal thought in accepting the legal device of maslaha
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as an independent source of law. Some argue that the legal principle of maslaha has been a

fundamental legal principle in Islamic legislation in all four of these leading legal schools.

Historically speaking, Imam Malik had given preference to the legal device of maslaha,

followed by Imam Ahmed. However, al-Qarafi maintained that if one scrutinised all the

schools of legal thought, one could conclude that all the schools of thought used the legal
device of maslaha in one way or another with different technical terminology such as
munasaba (suitability) (Hasbullah, A. p. 183). Nevertheless, D. Abdelkader maintained that such

a difference of opinion in the application of the legal device of maslaha, is not relevant today.

The genesis of difference among the classical jurists on this issue was related to the degree

of conservatism and liberalism in understanding the texts of the Qur’an and the Sunnah. Some

understood the texts literally while others understood the rationale of the texts in the light of
the general philosophy of law. some considered the legal device of maslaha equal to the
other sources of law. Not only did they differ in the comprehension of the texts, but they also
adopted different methods of deducing and inducing law. (D. Abdelkader, pp.49-50). In his study
on the theory of maslaha Hassan summarises various trends among classical Islamic scholars
in defining the legal device of maslaha. According to his analysis, the debate on maslaha
could be divided into two important areas. a) maslaha that has been prescribed by the divine
text, b) the public interest that has been identified by jurists outside the text. Hassan, H. pp.12-

22). According to him there are three kinds of public interest.

1) The textually regulated public interest is a first kind of public interest that has been
clearly mentioned in the text. For instance, he notes that holding a thief responsible for
returning stolen goods after he has been punished for his theft is to deter him from further
transgression. He argues that this is an example of a public interest that has been supported by
textual evidence. The Shari‘ah has stipulated that the thief should offer back the value of the
stolen goods.

2) Nullified maslaha (maslaha mulgha): the maslaha that is in clear contradiction with
Shart ‘ah and has been recognised as invalid. This type of maslaha contradicts a text from the
Qur’an or the Sunnah and did not gain consensus. For instance, one might argue that a
daughter should receive an equal share of inheritance to that of son because they are equal in
the degree of kinship and she shares her life burden with her husband. Rationally, the status
of daughter is equal to that of son from this perspective. However, Islamic law invalidates
this type of maslaha by the very fact that a Qur’anic text states that the male should receive
double the share of the female in inheritance.

3) Textually unstipulated public interest (maslaha mursala). Neither the Qur’an, nor Sunnah
or jma “ has approved it. Al-Ghazali depicts this type of maslaha as a munasaba (lit
suitability), which goes in harmony with the spirit of the general philosophy of law. His
contention is that Almighty Allah only commands what is good for humanity and divine mercy
is apparently manifested in divine actions and rules. Therefore, creation of this universe and
revelation of divine are nothing but divine mercy. That is why Mu’talizites argue that God is
obliged to reveal what is best and what is beneficial to man.A. Raistini argues that each rule of
divine law is prescribed based on human interest. Allah revealed his laws to promote human
interest and protect man from any inimical factors. So, the divine laws contain nothing but
goodness and beneficial things for humanity. Therefore, all divine texts should be interpreted
in the light of public interest that goes alone with the general philosophy of Islamic law. He
gives some examples to illustrate how divine texts should be interpreted in the light of public
interest. For instance, suppose a group of people kills a man. What is an Islamic punishment
for this collective crime? Some jurists argue such a group of murderers cannot be killed for
their collective involvement in the killing a single person and some others argue that this group
of murders should be killed if they are convicted. The first group says that Allah clearly says,
“We prescribed for them a life for a life”. (Qur’an 4;45). They argue that the laws of retaliation
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demand justice and equality. Therefore, it would not be fair to punish a group of people for
killing a person. Yet, Imam Ahmad disagreed with this interpretation saying that Allah
revealed the laws of retaliation to protect human life from all kinds of murder. This includes
any type of collective murder. Otherwise, he argues that people may conspire to kill any person
collectively in groups to spare the laws of retaliation. He argues that we should take public
interest into account in interpreting this divine text.
Almost all classical and modern scholars make such a classification in their study of maslaha.
In a way this idea is taken directly from divine commands and prohibitions. According to this
type of classification what God commands is a maslaha and what God prohibits is a mafsada.
This is a general idea of maslaha derived from a general reading of the texts. Identification of
this sort of maslaha is limited to the scope of the texts. However, what draws the attention of
scholars in the subject of maslaha is the maslaha that is neither regulated nor stipulated by the
texts but is according to some Islamic jurists an important legal principle of Islamic legislation.
This classification is proffered by al-Ghazali. Al-Ghazali argued that certain types of maslaha
deal with the interests of individuals and certain other types of maslaha constitute the interest
of the public. Killing a religious heretic for instance constitutes a general maslaha since the
heretic could harm the public by propagating his heresy. The consequence of such propagation
is inimical for all in general. Hence, killing such a person is a maslaha to protect the public and
he further argued that the repentance of a (zindig) should not be accepted but he should be
killed in the interest of the public. This kind of legal reasoning may have been suitable one
time. In this modern time no moderate scholar would agree with this. Today, in this world of
globalization and religious freedom this kind religious verdict is not acceptable at all. It may
have been fitting for his social context in 11" century but today the world and the social context
are different from his time. No scholar would come up with such a religious verdict even in a
Muslim country. This may be applicable in some Muslim countries where some radical clerics
such as ISIS or Taliban give religious verdicts and yet, such a religious verdict has no place in
this modern world. Of course, if someone is making mockery of Islam or acting on treason it
would be a different case. The blasphemy law could be applied in this case if it is appropriate.
al-Ghazali further said that if an entire Muslim community is endangered by enemies and a
Muslim is being used by the enemies as a shield to protect them and so sparing him could lead
to the defeat of Muslims, it is assumed that the dominance of the enemy is anticipated. In such
a scenario al-Ghazali strongly argued for the killing of the hostage Muslim in the greater
interest of the entire Muslim community. However, such a stand goes directly against the
Qur’anic text, which forbids the killing of souls except for a specific reason. Here, al-Ghazali
maintains the greater interest of Muslim communities over the specific or personal interest of
the individual. It can be said that al-Ghazali came to such a conclusion based on his reading of
the general philosophy of Islamic law and its end goals. Al-Ghazali further contended that there
are some other kinds of maslaha that preserve the interest of people. He notes that holding the
manufacturers responsible for any deficiency in production is in the interest of consumers. Such
a guarantee protects the interests of a certain group of people if not all. Concerning the maslaha
of individuals, he notes that the demand for the termination of a marriage contract for the wife
of a missing person is in the interest of the individual. He argues that for such a woman it can
terminate her marriage contract after several menstrual periods. All these studies on the legal
device of public interest and its implications are elaborated on classical jurists in their social
contexts. All these may have been suitable religious verdicts for their time and social context.
Today we live in a different world altogether and these kinds of explanation for the notion of
public interest are not viable. The definition and connotation of public interest have got a
wider meaning in this global world. Beyond the legal implication the concept of public interest
has got a wider implication and meaning. It is all about protecting the national, regional,
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international interest of humanity and the environment. It is not merely protecting the interests
of the public and Muslim communities rather it has wider implications.

b) The critiques of maslaha and al-Magqasid al-Shari‘ah:

The general philosophy of Islamic law and the legal device of public interest have been
heavily criticised by some Muslim clerics and scholars. There are two groups of Muslim
scholars on this subject matter. A very few legal theorists such as radical literalists oppose the
notion of maslaha. They argue that legal rulings should be based on divinely inspired sources.
Otherwise, the rulings should be based on some supplementary sources of Islamic law. Any
legislation outside the primary sources of Islam is a religious innovation. On the other hand,
Some Muslim scholars support the ideas of the general philosophy and the use of the legal
device of maslaha to legislate new laws. Yet, they set some strict conditions for the use of
maslaha. They do not give a free licence for anyone to use these legal doctrines to come up
with some alien concepts against Islamic teaching. The supporters of maslaha argue that
maslaha is the central theme of the general philosophy of Islamic law. They claim that maslaha
manifests the dynamic and flexible nature of Islamic law. They maintain that the corpus of
Islamic law has two kinds of text. The changeable and unchangeable text. Or mutable and
immutable texts. The unchangeable kind of text mostly deals with belief, religious rites. Any
changes of rules in these texts would mean altering divine law. The supporters of the notion of
public interest, argue that the scope of legal reasoning can be expanded beyond the literalistic
understanding of divine text. The rules of law may be upheld with the changes in the
underlying rationale of laws. Moreover, they argue that if the law is silent on any issues,
maslaha should be the grounds for legal reasoning. Otherwise, the scope of law will be
confined within the limited sources of law and there would not be any room for the flexibility
in law. Raistini argues that the legal concept of “istislah or identification of public interest is
introduced by Muslim jurists to regulate unpreceded issues in Islamic law. In recent study, I.
B. Ghanem (2014) argues that it has been a difficult task to define the greater interests of the
contemporary Muslim world. He argues that the social structure of the Muslim community has
dramatically changed with radical changes in geopolitics, international relations, modern
economic, scientific and technological changes that we have seen in recent times. He argues,
with all respect to the classical Muslim legal scholars that some of their legal concepts are not
viable today in the modern world. He gives some examples to illustrate the marginal or
peripheral nature of some t classical legal thought to the present time.
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He argues that the notion of public interest has been defined differently by different
people. The Muslim legal theorists identified the major public interest of the Muslim
community or shared interests of the Muslim community in the preservation of religious
principles, the protection of human life, offspring, wealth and human intellect. Yet, Muslim
political leaders argue that their mission is to protect the national interest with their internal
and external political interaction. For them protecting national security, maintaining peace
and political stability, enhancing economic growth, and securing national development, and
protecting the sovereignty of the country are the most important duties in their political life.
So, it is in the national interest of the country to engage in politics to protect the country and
the public. Muslim sociologists and humanists argue that it is in the national interest of the
Muslim community to protect and promote community cohesion and social interaction. They
claim that they should protect and promote humanistic values and ethics. Ibrahim Al Bayomi
Ghanem argues today, that countries should set some developmental goals for progress.
When countries successfully accomplish these goals the public interest of people are secured.
Material success and accomplishments strengthen the healthy relations between rulers and
the public. This healthy relationship between government and public creates a feeling of
confidence, security and peace. Yet, when countries fail to meet these goals of development
people feel insecure. Because of this, conflict arises between government and rulers. Today,
material development of countries is measured by economic and human development
indexes. “economic development is a measure of a country’s wealth for example agriculture
is considered less economically advanced than banking. Human development measures the
access the population has to wealth, jobs, education, nutrition, health, leisure and safety- as
well as political, and cultural freedom. Material elements, such as wealth and nutrition, are
described as the standard of living. Health and leisure are often referred to as qualities of life”
(BBC, Bitesize. Geography, P.1. 2018). 1.B Ghanem argues that securing material development is
imperative to maintain peace and community cohesion in any country. Failure to achieve this
may put countries in insecure situations. From this developmental perspective he defines that
the ultimate public interest of the Muslim world should be following.

“Muslim countries should set some ultimate realistic goals and they should actively engage
in accomplishing those goals. He divides the greater public interest of the Muslim world into
two changeable and unchangeable categories. He says the maintenance of law and order,
protection of human dignity, upholding unconstitutional justice, protecting human freedom,
and promoting peace are some of the eternal public interests of the Muslim world. How do we
promote these human values? He says that we should promote and protect these social values
through all kinds of community networks and social organizations. He says, the institution of
families in the Muslim world, mosques, charity organizations, schools, colleges, political
parties, parliaments and social, legal and political establishments could help Muslim countries
to enhance these community values”. 1.B. Ghanem (2014, pp 32-40 Moreover, he argues that
establishing a democratic society, Islamic solidarity, shared markets fighting all kinds of
corruption and fraud in the Muslim world, defence cooperation, economic cooperation between
Muslim countries, economic and implementation of Islamic laws in the Muslim world are some
of greater public interests of Muslims today and yet, accomplishment of these goals change
from place to place and country to country. These goals could be accomplished in accordance
with public opinions. He argues that the concept of public interest had been a theoretical notion
in most the classical Islamic period. The application of this concept had been under the
authority of a Caliph in most parts of Islamic history. The caliph had been the ultimate decision
taking authority in the most parts of Islamic history. He argues that the doctrine of policy
making had been in the hands of Caliphs. They had overseen commanding good and prohibiting
evil. It has been their duty and responsibility to establish justice and protect the Muslim
community. I. B. Ghanem argues that some historical mistakes had been made in Islamic legal
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history by giving the ultimate authority to Caliphs to define the public interest of the Muslim
community. The Muslim community failed to limit the power of Muslim caliphs. They enjoyed
the ultimate power to decide what is good and what is bad and to define the public interest of
the Muslim community. They put their personal interest over public interest many times and
they have unlimited power and authority to take decisions. They appointed unqualified people
for some governmental posts at the expense of qualified people. In short, many Muslim caliphs
misused power at the expense of public interest. Working for the public in Islam is one of the
rewarding religious duties and obligations. Islam demands that qualified people should come
forward to do public service. For instance, the Prophet Yousuf asked his king to appoint him
as one of his ministers for finance. He did so to protect public welfare and the public interest.
He felt that he was more qualified than anyone else in his community. Referring to this
example, some Muslim jurists argue that there is no harm in expressing willingness to be
appointed to any public position in Islam. There is no harm for any one in seeking any
government position in Islamic law, but he or she must have qualifications, knowledge and
experience to work in such public posts. Imam Qarafi argues that all who have been appointed
to any public office must work for the interest and welfare of the public. It is reported to have
been said by the Prophet that “Paradise will be forbidden to those who have been appointed to
public jobs of my community and yet, do not work hard and sincerely advise them”. Mohamed
Awam argues that the general philosophy of Islamic law in politics has got two objectives. One
is protecting religious identity among public. According to Imam ibn Taymyyah the first and
foremost important responsibility of the Muslim politician is to protect religious identity and
develop religiosity among the Muslim community. The second important responsibility of the
Muslim politician is to work hard to develop his country in all areas. He argues that there is an
inherent connection between religious welfare and the material welfare of people. Securing
both interests is imperative in Islam. He argues that to protect the religious interest of the
Muslim community, Muslim politicians must also secure the material interest of people.
Imam al-Ghazali argues that religious devastation and ruin go along with economic
decline and material impoverishment. Therefore, political policies and law should aim at
protecting public welfare in this world otherwise, it would be impossible to protect the
religious interests of people. so, working for the welfare of the public in any work is regarded
as some of the best form of worship in Islam. Not merely for Muslims alone for the welfare
of all humanity. According to Imam al-Ghazali humanity is one and its origin hails from one
divine source. So, keeping law and order, maintaining justice, equality, human dignity,
protecting human rights, saving a community from corruption, injustice, aggression, and
distributing wealth equally and fairly and looking after the public interest of all is part and
parcel of Islamic political theory. so, the Muslim politicians are indeed, true servants of the
public. So, Muslim rulers cannot behave like the pharaohs of Egypt who, according to the
Qur’an, were egotistical and unjust. They claimed that the entire country of Egypt belongs to
them at the expense of the public. Any Muslim ruler who behaves like the Pharaohs of Egypt
goes against the ideals of the Islamic legal philosophy of Islamic law, so, working for the
public is part and parcel of their religious duty. Otherwise, they will be sinful in the eyes of
God. Today, it has been noted that the Muslim world is lagging far behind all other
communities in the art of policy making. Yet, Islamic divine texts and Prophetic traditions
offer some general principles to make policies in the areas of public administration and
politics. It has been contended that the Qur’an and Hadith did not specifically state what
kind of government should the community form? No description has been given in Islam
about any system of government and its political structure. It could be a presidential model,
or it could be a Westminster model, or it could be any parliamentary model. The Holy Qur’an
speaks about kings, kingdoms, consultations, justice and injustice. It also speaks about war
and peace. But it does not speak about any specific form of government or political order. It
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left it for the Muslim community to come up with any form of government that would suit
the social conditions of the Muslim community. Moreover, it should get the support of the
majority. However, the action and behaviour of the Prophet did not give us any specific
model of government. Rather his legislative power and authority are primarily concerned
with the religious matters and affairs. The Qur’an describes how God gifted King Sulaiman
with a great kingdom and yet, it also condemns the actions of some unjust kings saying when
kings enter the villages, they spread corruption. So, political power or kingship could be good
or bad, it all depends on how politicians use or misuse the power vested upon them.

Bernard Lewis argues that politics in Islam clearly limit the authority of the rulers,
whatever form of ruler that may be. He argues that political obedience to the rulers in Islam
is conditional obedience. Of course, the Qur’an demands that “Obey God, obey the Prophet,
obey those who hold authority over you” (Qur’an: 4: 59) and yet, political obedience to the
Muslim rulers is limited by some other Prophetic traditions. “there is no obedience in sin”
and moreover “do not obey any one against the will of God” So, disobedience is needed if
Muslim rulers do not follow the right path set by the Holy Quran and Prophetic traditions.
Bernard Lewis argues that “if the ruler orders something contrary to the divine law, not only
is there no duty of obedience but there is a duty of disobedience. This is more than the right
of revolution that appears in Western political thought. For the last 1400 years of Islamic
history, political despotism continued in the Muslim world. Those ideas of political
revolution and political reformation never materialised in the Muslim world. Political
dictatorship grew stronger in the Muslim world from the very beginning of Muslim history.
Muslim communities in different centuries failed to limit the political powers of Muslim
rulers. Although there are some textual references that give some power for the Muslim
public to limit the power of the rulers, they have not done this for the last 1400 years of
Islamic history. Political anarchy continued in the Muslim world for centuries until modern
times. The need for political consultation is emphasised in the Holy Quran and Prophetic
traditions. Moreover, political authority in Islam is a sort of trust and contract between the
ruler and the public. Islamic politics does not dictate any form of election and yet, the head
of state can be chosen. The historical precedent of Islamic politics gave some examples on
how to choose political leaders in Islam. It had been a Muslim political tradition that a small
group of competent and qualified leaders of the Muslim community select their political
leaders during medieval times. Islamic law does not sanction any form of hereditary political
success in Islam and yet, political succession always been a hereditary one in Islamic history.
Muslim political leaders find it hard to give up this bad historical political tradition in the
modern world. In the name of protecting the community from harm, the Caliph misused
religious authority by applying the penal code of Islamic punishment for their own political
ends. They did not give freedom to Muslim jurists to express their religious opinions freely
and they were not allowed to make public policies freely in the interest of the public. This
misuse of power by the Caliphs continued until the Ottoman empire introduced some legal
reformation and codification of Islamic law. Under article 58 of the legal reformation code
of Islamic law, the power of the Caliph was limited. It stated that a Caliph must act in the
interest of the public. This was like what happened in England. When the powers of English
kings were limited by Magna Carta in 1215.

It is mentioned that the Caliphs have been entrusted by God to protect public interest.
Therefore, they must act in a manner that promote and protects public interest. They are
obliged by divine command to act in the interest of the public and to protect the wealth,
dignity and life of people. In fact, political decision making, and its implementation needed
some sort of political advice and religious consultation with experts. This indeed, took place
in the Ottoman empire to some extent and yet, toady, most Muslim jurists are powerless in
many Muslim countries. They are not consulted in many political affairs that directly affect
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the public interest. For instance, in Saudi Arabia, the ruling elite used Muslim clerics for
their political needs. The ideology of Wahhabism is used to gain political advantages and
sometime, political edicts were issued in support of political decisions. Whoever goes against
the government is persecuted in all Gulf countries. So, qualified scholars and clerics are not
permitted to freely express their views to protect the public interest. The personal interest and
aspiration of politicians are met at the expense of public interest. The politicians in these
countries do not care about the needs and necessities of the public but their personal political
ambition gets priority over anything else. Sometime, these politicians use emergency and
marshal laws in their favour to suppress any political demonstrations. This is indeed, against
the basic ideals of the general philosophy of Islamic law. Islamic law gives permission to
anyone to express political opinion peacefully. No political party should carry out violent
physical attacks on government establishments or on politicians in Islam and yet, they could
express freely their political views. Democratic values are not accepted in many Muslim
countries today. All this has strengthened political nepotism and dictatorship in many Arab
and Muslim countries. The politicians control all the public affairs of the Muslim
communities in all Muslim countries. Moreover, the role of Muslim clerics is confined to
some religious duties away from any public life or public decision-making process. Yet, some
of these clerics are not allowed to discuss burning issues of the Muslim community that
damage the public interest of people. The general interest of the public has been continuously
ignored in policy making since medieval times, up to the present and yet, Islamic legal
philosophy demands that the public interest should be given preference over the personal
interest of any individual or groups. Political leaders continuously used religion for their
personal political gains. I. B. Ghanem (2014, pp 40-48). He argues that the failure to rightly
understand the comprehensive meaning of the public interest in Islamic law and apply them
precisely has indeed, resulted in marginalization of Islamic law from public life in many parts
of the Muslim world. Moreover, the failure to accept the rationalization of Islamic law based
on the public interest has kept the people away from seeking solutions for their problems in
Islamic law. The dynamic nature of Islamic law generally depends on its flexibility to apply
it to ages and all places. The law should be flexible to respond to the social needs of
communities and rigidity in law will give hardship for people and keep people away from
Islamic law, because the law should respond to the social needs of people. Moreover, the law
should evolve in accordance with social changes, Otherwise, people would resort to secular
laws to find solution to their day to day problems. Moreover, if we fail to interpret Islamic
law based on public interest, the Muslim community will never march forward on the path
of progress and development. Today, the application of Islamic law has been marginalised in
many parts of the Muslim world. He argues that there are three reasons for the
marginalization of the application of Islamic law today in this modern world.

1) Muslim politicians understand the notion of public interest differently from Muslim
legal experts. Moreover, Muslim jurists understood the concept of public interest
differently from that of Islamic philosophers. This disparity in understanding of the
general welfare of people may have been one of the primary reasons why Islamic law
is not applied fully in many parts of the Muslim world.

2) The classical definition of the concept of public interest is no longer clear enough
today to meets the changing needs of modern Islamic communities. The concept of
the maslaha has been a theoretical concept in the majority of Islamic legal history and
its practical application has been negligible. The concept has not been employed to
address the major general or specific interest of Muslim communities. Therefore, the
review of the classical concept of the maslaha is very important today.

3) Political dictatorship prevails today in the Muslim world and does not allow the
application of this concept in the Muslim world. Today, Muslim political leaders
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choose experts and advisors who do not have Islamic backgrounds. Most Arab and
Muslim rulers do not take Islamic scholars as their advisors rather they prefer their
own confidantes. Therefore, political corruption and nepotism create social
environments that facilitate fraud, injustice and corrupt activities. As result of this
unhealthy socio-political and religious environment, the application of this concept
has been marginalised in many parts.
How does the Muslim world extricate itself from this mess? 1.B. Ghanem suggests that the
Muslim world should put its socio-political, economic and religious affair right in order of
priority. He suggests that the greater public interest of the Muslim world should be protected.
For him that human dignity, freedom and liberty, justice, peace and security are eternal and an
unchanging greater interest of the Muslim world. Without protecting these social values, the
Muslim world cannot come out of its poor socio-political and economic conditions. Moreover,
to secure these greater interests of the Muslim world, he argues that we should have some
specific public interests to bring about a total change in the Muslim world. These specific public
interests according to 1.B Ghanem, are Arab unity, political freedom from neo colonialism,
national security, the fight against corruption and violence, fight against political dictatorship
and extremism, and collective defence and economic cooperation between Muslim nations.
These are some of the national interests of Muslim countries. How do we accomplish these
goals? The Muslim world should seek public opinion through different means. We could use
different social research methods, interviews and statistics to have the consensus of people on
various socio-political, and economic affairs of the Muslim countries to secure the public
interest of the people in every Muslim country. (1.B. Ghanem 2014, pp 60-80). Yet, Bernard Lewis
argues that “the idea of people participating not just in the choice of a ruler but in the conduct
of government, is not part of traditional Islam”. (Bernard Lewis, 2005, P 40) In deed, there is
an Islamic tradition of selecting political leadership and yet, that is totally different from the
western election process. He argues that “Islamic civilization made some great achievements
in human sciences and yet, the notion of citizenship in the sense of being a free and participating
member of a civic entity” (Ibid, p.40) is absent in the classical Islamic tradition. He further notes
that “this notion, with its roots going back to Greek Polites, a member of the polis, has been
central in Western civilization from antiquity to the present day. He argues that in the great day
of Islamic civilization, even in Muslim Spain there was such a notion of citizenship or civic
government as we see today in western governments. Even today, there is no any corresponding
word in an Arabic for citizenship. He argues that the word normally used in Arabic passport
as muwatin (compatriot) is different from citizen. The implication of this, he argues is that
“with a lack of citizenship went a lack of civic representation. Although different social groups
did choose individuals to represent the citizenry in a corporate body or assembly it was alien
to Muslims’ experience and practice”. (Bernard Lewis, 2005, P 45). It may be true that everyone
did not participate in or was represented in politics in traditional Islamic and Arab societies.
But Islam has given the public the political freedom to choose the political leadership. The
method of choosing political leaders may differ and yet, Islamic politics is based on
consultation and trust between the public and rulers. Yet, these ideas did not materialise in the
bulk of Islamic history. The argument is that dictatorial Muslim rulers did not allow to develop
any good mechanism for consultation or the pooling any public opinion on political affairs of
the Muslim community over many centuries. Therefore, no parliamentary electoral system or
electoral mechanism to appoint representatives evolved in Islamic history.

Muslim scholars have discussed in detail the responsibilities of rulers and yet, no
comprehensive system of election or people’s representation in politics was devised.
Moreover, Muslim jurists did not care that much about public and governmental affairs as
much as they cared about personal and religious affairs of people. But, Ibn A’shour notes that
the primary objective of the general philosophy of Islamic is to regulate the public affairs of
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people and yet, this was ignored for many centuries in Islamic history. Ibn Khaldun also
noted that the Arabs did not excel in the art of politics and public administration. He argues
that they could not develop the skills of politics because of their toughness and nomadic
instincts. It may have been the case in the past and yet, today the social structure of Arab
communities has dramatically changed. So, political and administrative changes are
dramatically taking place in the Arab world as in many other nations. Many contemporary
Muslim scholars argue that “civic government” belongs to people and it gets its power and
authority from the public. It is the public who elect the representatives of civic government.
People elect the most suitable, most qualified, and the stronger candidate freely through a
proper election process. People have the right to choose and dismiss their political leaders as
and when they want which is done through an electoral process. The rulers are accountable
to the public in civic government. Sheikh Y.al-Qaradawi argues that the governmental
system in Islam is a civic government yet, the ruler is subjected to some conditions. He does
not have the power to legislate as he likes rather there are some divine commands and
prohibition that he ought to follow. The ruler in Islam is an ordinary man and he does not
have any specific immunity or high status. |Therefore, there is no theocracy in Islam. The
ruler in Islam gets his power and authority from two primary sources namely from religion
and the public There are many differences between western liberal democracies and the
despotic governments in many Muslim countries. There are many legal, political institutions
and mechanisms to monitor, control and question the actions of politicians in western
countries. Political leaders must work within the limits and scope of law and they do not
have excessive power and authority to act beyond the rule of the law. There are so many
public enquiry commissions and committees to bring them under public scrutiny. Moreover,
institutions such as the Police, judiciary and the media work independently. These institutions
will not interfere or influence politics. Rather they closely monitor, observe, evaluate, and
sometimes, make staunch criticisms about the policies, and strategies and actions of
governments. This is done with good intentions to put the government on the right track when
it fails to deliver. In this way, public interests are protected in western countries and
politicians can not fool the public.

What we see in many Muslim countries is a totally different story. Muslim politicians
take absolute authority in their hands and subjugate all institutions and government
establishment under their total control. Newspapers, the media and other institutions are not
allowed to criticise or give any political opinions in public. Expressing any political opinion
against government in Muslim countries is a punishable crime and sometime, people are
tortured, beaten and killed for this. Public relation with politicians has not run smoothly in the
Muslim world for centuries. The public could not come up with any meaningful mechanism to
control the power of the politicians. The police, military, and other forces are used by Muslim
politicians to strength their power not in the interest of the public. For many decades, the public
in many Muslim countries have not been allowed to vote or participate in political life freely
and sometime, some Muslim political leaders want to stay in power for ever until they die. For
some historical, socio-political and religious reasons, this unhealthy relationship between the
public and politicians has been upheld in many Muslim countries and they find it difficult to
move forward from of this old political legacy. All this has drastically damaged public interest
in Muslim countries. The core theme of this argument is that Muslim jurists and political
leaders have failed to make appropriate policies to protect the national interest of Muslim
communities for the last fourteen hundred years. They have failed to make strategic political,
economic, social, educational and religious policies to keep the pace with rapidly developing
social changes outside the Muslim world. Political dictatorship is one of the main reasons that
the Muslim scholars did get the freedom and liberty to make any beneficial policies to meet the
needs of the community. Moreover, the Muslim community from the formative period of Islam
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up to the present have been engaged in theological and philosophical arguments that hindered
healthy intellectual development. Even today, many Muslim sects engage in some polemic and
dialectical arguments that do not fit to modern world. Bernard Lewis argues that the Muslim
world has long debated the advantages and disadvantages of political struggles. The subject
matter of political stability and political obedience has long been discussed in Islamic literature
long before political reformation took place in any other parts of the world. He notes that
“Muslims have been interested from the very beginning in the problems of politics and
government: the acquisition and exercise of power, succession, legitimacy, and -especially
relevant here-the limits of authority. All this is well recorded in rich and varied literature on
politics. There is theological literature, legal literature, which could be called the constitutional
law of Islam, practical literature — handbooks written by civil servants for civil servants on
how to conduct the day to day business of government and, of course, there is philosophical
literature, which draws heavily on the ancient Greeks, whose work was elaborated in translation
and adaptations, creating distinctly Islamic versions of Plato’s republic and Aristotle’s
politics”. (Bernard Lewis, 2005, P 40).

The works of many classical Islamic scholars elaborated extensively on this issue of
Muslim politics long before the western world fought for political freedom and liberty. yet, the
Muslim political leaders continuously adapted the politics of autocracy and they disregarded
the ethical political values and ethics of Islamic teaching. Islam came up with some excellent
political theories and practices and yet, Muslim rulers continuously ignored those Islamic
political values to stay in power instead they introduced some bad practice into Muslim politics.
They used the Islamic legal principles to support their political practices and they manipulated
some Islamic legal doctrines to continue their hereditary political power to pass on to their
children. For instance, the doctrine of Saddu al-Zari’ah is used by some clerics to give
discretionary power to the Caliphs to punish their political opponents. This legal doctrine in
Islamic law is a preventive legal doctrine that was designed to prevent any human action that
may lead to sin or grave consequences. For instance, in the name of protecting public interest,
Muslim rulers use their discretionary powers under this legal doctrine to suppress public
demonstrations or anyone who expresses political opinions. Sometimes, they go far beyond the
rule of law to punish the public who expressed their political views against Muslim rulers
without any legal process. (1. B. Ghanem, 2014, pp 40-42) Soon after, the Arab spring, many Salafi
groups maintained that any public demonstration was not allowed in Islam. This is even if the
rulers are mass murderers and committing genocide, They argue that there is no clear cut or
single textual evidence to say that demonstration are allowed in Islam. Yet, Islamic history is
full of revolts and wars. The problem with such an argument is that these people are looking
for particular rule in Islamic law and they forget the inductive meaning and reading of
collective textual evidence. For instance, A large amount of evidences prohibits injustice and
aggression. So, any demonstration against an unjust and aggressive ruler should be textually
supported and yet, some Muslim scholars are of the view that demonstrations are not allowed
in Islam. They use this doctrine of Saddu al-Zari’ah to support their view point. (Muhammad ibn
Muhamad Rafi’. 2014. P. 694).

The misuse of this Islamic legal doctrine continued in Islamic history for many
centuries. Recently, we have seen this soon after the Arab spring revolutions in many Muslim
countries when the demonstrators and political opponents were put behind bars. Many of them
were killed just because of the fact that they expressed their political opinions. They did not
give the demonstrators any proper court hearings or any chance to take any legal action against
governments in these Muslim countries. Thus, the public interest and political aspiration of the
people are suppressed in Muslim countries using some medieval legal doctrines. To protect the
personal political interest of rulers in Muslim countries, they use religious legal doctrines at
the expense of the basic democratic rights of the public. Moreover, the Arab community has
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not had political freedom since the formative period of Islam except for a few years in the early
period of Islam. Terms such as “liberty and freedom” -hurriyyh- argues (Bernard Lewis, 2005,
p.39) were not used in a political sense. It was a legal term. One was free if one was not a slave.
To be liberated, meant to be freed, and in the Islamic world, unlike in the Western world,
“Slavery” and “freedom” were not, until recently, used as metaphors for bad and good
government”. One could argue that the primary sources of Islam are more concerned about the
theological freedom of man from his slavery to materialism and human desire. Indeed, one of
the central themes of the primary sources of Islam is to free man from slavery. It is true that
the Muslim world, particularly the Arab countries have not yet had political freedom since the
formative periods of Islamic history and yet, it does not mean that the primary sources of Islam
have not given them any sense of freedom and liberty. The political authority of the caliphs
was questioned in the formative periods of Islam. It is reported that political incorrectness and
the wrong policy of the Caliph Omer was questioned by a woman during his reign. However,
the political authoritarianism continued in the Muslim world after the Caliphate of Omer.
Because of this, public interests are ignored at the expense of the personal interest of Muslim
political leaders.

Moreover, creative thinking ceased in political, administrative and sociological
themes in the majority of Muslim history. Since 8" century, creative, experimental and
empirical studies have ceased in the Muslim world. For the last five hundred years, the Muslim
community has inherited a defeated mentality due to political, social, religious and historical
factors. Because of all this, creative thinking and policy making ceased in the Muslim world.
Political and legal thought grew rapidly in European countries over the last five hundred years.
However, these studies did not take root in the Muslim countries. It has been argued that some
alien mystical and theological concepts have intruded into the Muslim community since
medieval times. The Muslim community sought shelter in mysticism and philosophical debates
rather than engaging in creative and productive thinking. Rather than engaging in constructive,
innovative and beneficial learning process the Muslim intellectual engaged in unnecessary
theological, philosophical, and mystical debates for centuries. In short, a wrong perception of
religious ideas and religious interpretation stopped the Muslim community from moving
forward. Bernard Lewis argues that for the last five hundred years; the Muslim world could not
keep up with Europe in its development process. He says “for many centuries the world of
Islam was in the forefront of human civilization and achievement. In the Muslims’ own
perception, Islam itself was indeed, coterminous with civilization, and beyond its borders there
were only barbarians and infidels......... in the era between the decline of antiquity and the
dawn of modernity, that is, in the centuries designated in European history as medieval, the
Islamic claim was not without justification. For centuries the world view and self-view of the
Muslims seemed well grounded. Islam represented the greatest military power on earth-its
armies, at the very same time, were invading Europe and Africa, India and China. It was the
foremost economic power in the world, trading in a wide range of commodities though a far-
flung network of commerce and communication in Asia, Europe, and Africa, importing salves
and gold from Africa, slaves and wool from Europe, and exchanging a variety of foodstuffs,
materials, and manufactures with the civilized countries of Asia. It has achieved the highest
level so far in human history in the arts and sciences of civilization. Inheriting the knowledge
and skills of the ancient Middle East, of Greece and of Persians, it added to them several
important innovations from outside, such as the use and manufacture of paper from China,
......... it was in the Middle East that Indian numbers were for the first time incorporated in the
inherited body of mathematical learning. [From the Middle East they were transmitted to the
West, where they are still known as Arabic numerals, honouring not those who invented them
but those who first brought them to Europe. To this rich inheritance scholars and scientists in
the Islamic world added an immensely important contribution through their own observations,
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experiments, and ideas. In most of the arts and sciences of civilization, medieval Europe was a
pupil and in one sense a dependent of the Islamic world, relying on Arabic versions even of
many otherwise unknown Greek works. And then, suddenly, the relationship changed. Even
before the Renaissance, Europeans were beginning to make significant progress in the civilized
arts. With the advent of the New learning, they advanced by leaps and bounds, leaving the
scientific and technological and eventually the cultural heritage of the Islamic world far behind
them”. (Bernard Lewis. 2002, pp. 5-7).

This is what happened between the Islamic and western civilizations in the last five
centuries: A gradual but a steady shift took place between the Muslim world and Europe in the
fields of learning and education. At some point in history in the medieval era, Muslims were at
the peak of their power and learning, then, the decline of Islamic civilization continued from
1400 until present. This decline in learning and education is not only reflected in science and
technology but it is also clearly reflected in religious education as well. We notice that many
brilliant Islamic books were produced by Muslim scholars in medieval times, and yet, the
quality of Islamic research, and books declined gradually. The books of Imam Al-Ghazali, Ibn
Taymiah, Ibn Qayyim, Ibn Rush, Ibn Khaldun, Ibn Sina and Imam al-Shatibi reflected the high
level of intellectual rigour and brilliancy. Yet, for the last five centuries, books and manuals
written on Islam reflected the copy cut summaries and commentaries of the works of previous
generations almost in all Islamic sciences. Moreover, Islamic books and treatises that were
written over the last five centuries did not reflect the gradual changes that took place in the arts
of civilization mainly in the fields of science and technology. This intellectual disparity between
the people in Europe and the Muslim world was not only reflected in the field of science and
technology but also this disparity was reflected in the field of religious education too. As result
of this intellectual weakness, Muslim clerics and scholars could not relate Islamic teaching to
the social change that took place around them in many fields. Moreover, today, Muslim
scholars, jurists and clerics do not have the skills to relate Islamic teaching to the modern world
around them. Today, dramatic changes have taken place in the fields of science, technology,
politics and all other fields of human civilization and the Muslim world has produced millions
of Islamic clerics and scholars across the world. Yet, a cursory examination of the teaching
materials, curriculum and teaching methods of Arabic colleges, Islamic universities and
Institutes reveal that these teaching materials, methods and prospectuses are outdated, and they
do not reflect the reality of the world we live now.

| agree with I. B. Ghanem that political dictatorship and nepotism greatly damaged
the creative thinking of religious research in the Muslim world and yes, Muslim rulers
continuously marginalised Muslim scholars and jurists. Sometimes they used the religion of
Islam for their political gain. So, they could define what is in the best public interest of people
as they think not as people think. All what they wanted is to secure the interest of their personal
interest at the expense of the public interest. Public opinions are heavily suppressed in Muslim
countries, there is no respect for public opinion. The dictators or self-appointed rulers use their
political grip on power to suppress public opinion and sometime, they use Muslim clerics to
do this. sometime religious doctrines are misused by these self-appointed Muslim rulers in
support of their political ideologies. The problem with Muslim politics is neither in the
formative period of Islamic history nor in medieval Islamic history, Islamic civilization did not
develop the arts of public administration or any good governmental system. Governors were
appointed and yet, what type of governance or political system did they develop? In sharp
contrast to the unsystematic medieval public administrative system of the Muslims, western
political leaders and public administrators developed some excellent governance systems. It is
argued that the British parliament developed naturally over the middle ages from the meeting
of the Witan to legislature and some trace its origin back to Anglo-Saxon government from the
8" to 11" centuries. (living heritage: birth of British Parliament: p.1) yet, Muslims in the
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middle age did not develop any political administrative systems. They excelled in the arts of
warfare in medieval times and yet, it could be argued that the medieval politics and political
administration of the Muslims did not evolve as we have seen in Europe.

During the colonial period of over six hundred years, British, Dutch and Portuguese
empires introduced some good public administrative systems in colonised countries. For
instance, India and many South Asian countries still adopt the British public administrative and
democratic traditions and practice. During the British colonial rule, most modern Islamic
countries were a part of the Ottoman Empire and the Ottoman empire did not evolve any good
political administrative system compatible with the British system or any similar system. One
of the positive things that people in those former British colonies have learnt from colonial
history is that they inherited the experience and knowledge of public administration and
democratic values from their colonial masters. Arab countries do not reflect this in their politics
and public administration. Many North African Muslim countries were colonised by the French
and yet, the French did not make any public administrative changes in North African countries
except they sought material benefits from these countries but, British did not merely colonise
the countries, but they contributed for the development of the infrastructure and public
administration of their colonies. One could argue that many Arab and Muslim countries have
gained their independence within the last few decades therefore they have not yet, gained
enough skills and experience in politics and public administration. This is true to some extent
and yet, most Middle East countries have had thousands of years of heritage in civilization,
knowledge and culture.

Moreover, the Islamic civilization reached its peak in knowledge and human
science in medieval time. yet, today, many Muslim countries in the Middle East cannot put
their politics in order. Countries like |China, Japan, South and North Korea were not colonised
by any countries and yet, they managed to devise some good political administrative systems
today. For this reason, | would argue that despotism, autocracy, dictatorship and
authoritarianism are noting but an integral part of Arab nomadic and tribal culture. The religion
of Islam is nothing to do with this political aggression and tyranny. In fact, God sent his
messengers with the divine message to free mankind from all sorts of slavery. The Holy Qur’an
vividly elaborates this truth in many places. Many internal and external factors contribute to
the growth of despotism and dictatorship in the Muslim world. This political dictatorship is
sustained and continuously maintained at the expense of public interest to keep some political
elites in power. As result of this political mismanagement and incorrectness the public welfare
and public interest of people in many Muslim countries have been greatly damaged. Unlike in
the past, politics now controls every aspect of human life in modern societies. Political decision
making has a greater impact and consequence on the life of the public. The public interest of
people in education, finance, health and safety, religious freedom, human rights and the
national interest of any country is controlled and managed by politicians. Unfortunately,
political leaders in many Muslim countries misuse their political power and suppress the will
of the public. Unlike in western countries, Muslim political leaders do not take political
responsibility and accountability for their political blunders Whatever, the political mistakes
they make they are immune from prosecution and punishment.

There is no any system of public inquiry or of investigating them under any laws or
public inquiry commissions. As a result of this latitude in the political system of Muslim
countries, Muslim politicians have been behaving like dictators with authoritarianism and
repression. People are not allowed to freely express their political will and secure public
welfare and public interest. The political philosophy of Islam was clearly discussed and
elaborated by Imam Mawardi. He outlined the duties and responsibilities of rulers and the
public in Islam. Some of the areas he discussed in relation to politics in Islam are,
responsibility, accountability, transparency, and the leadership qualities of Muslim rulers in
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Islam. Today we do not see any of these characteristics in Muslim political leaders of modern
Arab states. They suppress the voice of the people and politically enslave the public just to hold
onto their grip on power. Unfortunately, Arabs do not have a democratic tradition of power
sharing in politics. People in Arab countries are trying to get their democratic rights through
peaceful means. People stood for election many times. In Algeria, Egypt and Tunisia people
voted for public election to choose whoever they want to elect. Yet, democratically elected
governments could not stand against the internal and external political opposition. Eventually,
all democratically elected governments were dissolved in these countries. It is in the interest of
some elites in Arab countries not to allow the seeds of democracy to grow in Muslim countries.
That is why they use all military power to suppress the democratic rights of people. There are
two schools of thought on the political reformation of the Muslim world. Some argue that the
Muslim world should separate religion from public life and other schools of thought state that
religion should be centre to all human affairs. The first group argues that there must be a
separation between religion and government. They argue that religion is the personal matter of
people while government deals with civic affairs of people. They argue that Muslim
communities have been looking into all worldly affairs from a religious perspective. This group
claims that Muslim communities see all affairs through a religious lens. That is one of the
reasons why Muslim communities could not develop any sophisticated political systems in
Islam. The second group argues that we live in a multicultural world with people of different
cultures and religions so, modern government in the Muslim world should be formed in line
with the concept of modern citizenship not based on religion or caste. Because, today, the
interaction between people of different faiths and cultures is unavoidable. They argue that the
separation of religion from public life in western countries helped them to come up with some
good political systems and governments. For the Muslim world, if the Muslim communities
want to march along the path of development, they should make a separation between religion
and politics. Many secularist Musli